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1824 there came to Natchez, then the 
largest and wealthiest town in Missis- 
sippi, Judge Jonathan Hoge Walker, and 
Duncan S. Walker, the father and brother 
respectively of the subject of this sketch. A . 
large and rich colony of Pennsylvanians was 
already established there. Robert J. Walker, 
with his mother and sister, Charlotte Corday 
Walker, followed in 1826. Judge Jonathan 
Hoge Walker was a grandson of William 
Walker, who emigrated from England to 
Pennsylvania in 1710. Robert J. was born 
at Northumberland in that State in 1801. 
Judge Walker was appointed Judge of the 
United States District Court of Pennsylva- 
nia by President Monroe and removed from 
Northumberland to Pittsburg, whence, his 
health failing, he went with his son, Duncan 
S., to Natchez. Robert J. was educated un- 
der his father’s direction till he entered the 
University of Pennsylvania, where he grad- 
uated with highest honors in 1819 and was 
selected as salutatorian of his class. He was 
an excellent scholar, a master of Greek and 
Latin. He spoke and wrote French and was 
given to writing verses in his early days. A 
medical career was marked out for him, but 
he did not practise medicine. His aptitudes 
were all favorable to the law, and he was ad- 
mitted to the Pittsburg bar in 1821, when 
twenty years of age. He was a member of 
the State Democratic Committee of Pennsyl- 
vania at twenty-one, chairman of the same 
committee at twenty-two, and claimed to have 
first named Jackson for the Presidency at 


BOSTON. 





Bag. 


MARCH, 1903. 


WALKER. 


LEFTWICH. 


twenty-three years of age. He married 
Mary Blechenden Bache, a _ great-grand- 
daughter of Benjamin Franklin, and a grand- 
daughter of A. J. Dallas, Secretary of the 
Treasury under Monroe. 

His brother, Duncan S. Walker, had be- 
come the partner ‘at Natchez of Edward 
Turner, a lawyer of distinction, who had been 
elevated to the bench and had left a vacancy 
in the firm which Robert J. was invited to 
fill in 1826. He immediately entered upon a 


‘large and iucrative practice, as the Reports 


of the High Court of Errors and Appeals 
themselves disclose. He was master of both 
the common and civil law; in fact, at that 
time and place a knowledge of both systems 
was essential, as the Natchez country had 
been for a great while Spanish territory, 
Natchez itself being the capital of the pro- 
vince. 

The State had been admitted to the Union 
in 1817, and the High Court of Errors and 
Appeals was established in 1818, but no offi- 
cial reports had been issued until 1828, when 
Robert J. Walker was elected official re- 
porter, his name doubtless suggested by 
Judge Turner, then a member of that court. 
The records of the court had been poorly 
preserved, but the work was well done ac- 
cording to reportorial standards as then es- 
tablished. He issued but a single volume of 
reports which covered the proceedings of the 
court from its establishment in 1818 till 1832, 
a period of fourteen years. The reports of 
cases are often exceedingly brief, giving but 
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a memorandum of the court’s opinion. The 


principles decided, however, are accurately 
stated in the syllabi. These reports are dis- 
tinguished by one marked peculiarity. Mr. 
Walker frequently appends notes to the 
opinions, and he does not hesitate to assail 
and criticise the views of the judges when 
he deems their opinions wrong. These 
scanty reports of Mr. Walker when a young 
lawyer would hardly challenge the attention 
of the historian but for the great distinction 
aiterward achieved by him as a senator and 
statesman. The volume would not come up 
to the reportorial standard of to-day in its 
arrangement for complete and easy reference, 

It must not be left out of view that the 
South was crowded at that time with brilliant 
and aspiring young lawyers from almost 
every part of the Union, of many of whom 
the world at large knows nothing, but num- 
bers of whom, like Prentiss, Sharkey, Foote, 
Poindexter, McNutt, Holt and others, be- 
came famous. The wealth and fertility of 
the country, its accessibility by water naviga- 
tion, the exciting episodes and romantic at- 
mosphere made it attractive to the daring in 
all walks of life. 

The term of George Poindexter, a senator 
from Mississippi, had expired March 4th, 
1835. Poindexter was a Virginian by birth 
and has been characterized by Claiborne, the 
historian, as the ablest man who ever lived in 
the State. He had been a judge on the bench, 
he had codified her laws and was an autocrat 
in politics. He had killed his antagonist in 
a duel. He was a great orator, and held a 
prominent place in the national senate. But 
in the parlance of that day “he had gone 
over to Biddle and the bank.” He was a 
candidate for re-election, and the problem at 
home among his enemies was who could de- 
feat him? Natchez in that day was the po- 
litical, social and financial headquarters of 
the State. To Judge George Adams, a prom- 
inent lawyer and United States District 
judge, and William M. Gwin, Jackson’s pro- 
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tege, and afterwards United States senator 
from California, was ascribed the political 
parentage of R. J. Walker, then but thirty- 
four years of age and but nine years a resi- 
dent of the State. These astute politicians 
concluded that Walker was the only man in 
the State, unknown as he was in any ex- 
tended way, who possessed the ability to 
cope with Poindexter in debate. Walker in 
comparison with the great senator in some 
sense provoked laughter. It was charged 
that Poindexter had come back to the State 
with his purse full of Biddle’s gold as the 
price of his apostacy. At any rate, true to 
his instincts and character he was as defiant 
as a Roman gladiator. Walker was exceed- 
ingly deminutive and stooping in person, 
weighing ninety to one hundred pounds. 
His voice was wheezy and vibrated from high 
to low in rapid succession. But he was bril- 
liant in diction and poured forth a train of 
original ideas. He was invincible in argu- 
ment, pugnacious and resentful. He could 
write or dictate a speech and without again 
referring to it get up on the stump and re- 
peat it word for word. He had come to 
Mississippi without a cent, but now stood in 
a brief period of nine years at the head of 
the bar among a host of brilliant competitors 
from all parts of the Union, reputedly a 
wealthy man. A colony of rich Pennsylva- 
nians had patronized him. He was not 
widely known, but confident, _ brilliant, 
learned. He was seconded by Henry S. 
Foote, who resolutely stood by him when 
too severely pressed by Poindexter who had 
become somewhat disabled by ill health. The 
race was very close, but Walker won. He 
at once took a high stand in the Senate, 
where he soon became chairman of the com- 
mittee on public lands. 

In his canvass preceding his election to a 
second term in the Senate, Sergeant S. Pren 
tiss, the brilliant lawyer and orator, was his 
adversary. When Prentiss, seven years his 
junior, first came to Mississippi, Walker had 
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opened his library to him; now they were 
contesting for a great office before the peo- 
ple, but like the great Poindexter, he too 
went down before the “little magician,” as he 
was sometimes called. 

Senator Walker’s career as a statesman 
was not only a brilliant one in many ways, 
but he was one of the greatest constructive 
statesmen of his time. His connection with 
the public lands by virtue of his chairman- 
ship of that committee no doubt suggested to 
him the first Homestead Bill which he suc- 
cessfully brought forward in 1836. The 
Pre-emption Act, originated by him in 1841, 
became a law in 1844. These provisions tor 
the disposal of the public lands have been 
far-reaching in importance in the settlement 
of the West and South. ‘They encourage 
the establishment of homes and the opening 
up of the country by actual and permanent 
settlers. 

A quotation from a speech of Senator 
Walker’s made in 1836 while chairman of 
the committee on public !ands may both il- 
lustrate his character and at the same time 
give a pleasant aroma of by-gone days. The 
question before the Senate was whether the 
government should continue the receipt of 
bank notes for public lands, as recommended 
by the committee. Senator Benton had as- 
sailed vigorously the action. 
Here are excerpts from his reply: 

“Sir, being deeply solicitous to preserve 
unbroken the ranks of the Democratic party 
in this body, participating with the people in 
grateful recollection of the distinguished ser- 
vice rendered by the senator from Missouri 
to the Democracy of the Union, he would 
pass by many of the remarks made by the 
senator on this subject.” 

“Mr. Benton here arose from his chair and 
demanded with much warmth that Mr. 
Walker should not pass by one of them. Mr. 
Walker asked what one? Mr. Benton re- 
plied in an angry tone, Not one, sir. Then 
Mr. Walker said he would examine them all, 


committee’s 


and in a spirit of perfect freedom; that he 
would endeavor to return blow for blow, and 
that, if the senator from Missouri desired, as 
it apeared that he did, an angry controversy 
with him, in all its consequences, in and out 
of this house, he could be gratified.” Later 
on in the same speech he said: 

“Yes, even then he would have passed 
lightly over the ashes of the theories of the 
honorable senator, for, if he desired to make 
assaults on any, it would be upon the living, 
and not upon the dead; but that senator, in 
the opening of his address, had rejected the 
olive branch, which, upon the urgent solici- 
tation of mutual friends, against his own 
judgment, he had extended to the honorable 
senator. The Missouri had 
thus, in substance, deciared his ‘voice was 
still for war.’ 


senator from 


Be it so; but he hoped the 
Senate would recollect that he was not the 
aggressor; and that, whilst he trusted he 
never would wantonly assail the feelings or 
reputation of any senator, he thanked God 
that he was not so abject or degraded as to 
submit, with impunity, to unprovoked attacks 
or unfounded accusations from any quarter. 
Could he thus submit, he would be unfit to 
represent the noble, generous, and gallant 
people, whose rights and interests it was his 
pride and glory to endeavor to protect, whose 
honor and character were dearer to him than 
life itself, and should never be tarnished Ly 
any act of his, as one of their humble repre- 
sentatives upon this floor.” 

Nothing could better illustrate the pug- 
nacity of Mr. Walker than this speech when 
it is remembered that he was young in both 
years and experience and insignificant in ap- 
pearance, and that his antagonist was the 
great and pompous senator from Missouri. 

The recognition of the independence of 
Texas by Congress and her admission into 
the sisterhood of States were favorite meas- 
ures of the Mississippi senator. A few 
months after he entered the Senate he called 
attention to the struggle of Texas. Later 
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he recommended the use of any surplus 
money in the treasury to acquire Texas. In 
1844 he had been named for the vice-presi- 
dency by the people of Mississippi, and was 
called on by the people of Carroll county, 
Kentucky, to express his views on the admis- 
sion of Texas into the Union. In reply he 
wrote his famous “Texas letter,” which in a 
degree formed the basis of the policy on 
‘which Texas was later admitted. He was a 
slave holder and defended slavery in the Sen- 
ate, but he advocated the gradual abolition of 
slavery as a condition of admitting Texas 
into the Union. It was his theory to make 
Texas a free State and use her as a safety 
valve to relieve the South of the negro and 
the slavery question. He argued that ¢cii- 
matic and other favorable conditions would 
attract the negro and he would pass into 
Texas, thence into Mexico, where his color 
would be no bar to his education and pros- 
perity. The ambassadors from Texas solli- 
cited his bust to adorn the capitol of the 
State. 

In the great war waged by Andrew Jack- 
son against the Bank of the United States, 
Walker stood with the President and ably 
advocated the Independent Treasury Bill, 
which was but a corollary of the overthrow 
of the bank. That bill, in short, was for the 
keeping of government monies by the gov- 
‘ernment’s own officers, a system which still 
prevails. It was charged and believed by 
many that Mr. Walker inspired the veto by 
President Tyler of the bill rechartering the 
bank. Certain it is that Walker had the ear 
of Mr. Tyler, though many things were 
charged to his prolific brain which he did not 
do. 

At the Democratic convention that nomin- 
ated Polk, Walker was instrumental in get- 
ting the two-thirds rule adopted and for his 
successful service in getting Polk nominated 
General. He wanted the treasury portfolio, 
and elected he was slated for Attorney 
and brought such influence to bear that the 


pre-arranged slate was broken, and he was 
named for that place and became one of the 
greatest and most efficient financiers the gov 
ernment has ever known. His career as 
Secretary of the Treasury marks an epoch in 
the management and direction of the nation’s 
revenues. In that administration Walker 
and Secretary of State Marcy were constant 
antagonists, and they 
President and the remainder of the cabinet. 
Walker’s able and elaborate treasury reports 
so won the attention of the English govern- 


overshadowed the 


ment that they were ordered printed at the 
public expense for the instruction of English 
political economists. His low tariff views 
were doubtless never unattractive to British 
statesmen. In preparing these great reports 
it is said he often worked literally all night 
surrounded by clerks and helpers, eating a 
scanty meal in his office and refusing to go 
home. 

He was the author of the Tariff Bill of 
1846, so often praised, which became the 
model system of tariff for revenue. He was 
also the originator of the warehousing sys- 
tem which was adopted the same year and 
which greatly enlarged and facilitated trade 
with other nations. When he made his great 
report on the warehousing system as recom- 
mended by him on Feb. 22, 1847, ten thou- 
sand copies in addition to the usual numbers 
were ordered to be printed. 

When Franklin Pierce was elected Presi- 
dent he offered Mr. Walker the Chinese 
mission with the title of “Commissione;,” 
and in response to a request by the cabinet 
he prepared a statement as to the needs and 
policy of this government in that part of the 
That paper found its way into the 
hands of the British government, where it 
was pronounced the most statesmanlike doc- 
ument ever penned on the Chinese question. 
Private reasons prevented his departure for 
China. 

Mr. Walker aspired to be Buchanan’s Sec- 
retary of State, and the Senate petitioned the 
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bachelor President to give him the first place 
at his counsel table, but Buchanan made him 
governor of Kansas, and thereby dug his 
political grave. When speaking of his ap- 
pointment Harper’s Weekly of that date said: 
“Mr. Walker may, in fact, be regarded as 
the foster father of Texas; 
equally fortunate with Kansas.” 
As governor of Kansas he prepared and 
read his inaugural at Lecompton. He stated 
that the President and cabinet concurred 
with him in his opinion that the actual and 
bona fide residents of Kansas by a fair and 
regular vote unaffected by fraud and violence 


may he be 


should be allowed to form a constitution. 
Among other things he thought the climate 
of Kansas unfavorable to slavery. McLean, 
a pro-slavery leader, cried out, “and do you 
come to rule over us, you, a miserable pigmy 


like you. You came here with your ears 


erect, and you will leave with your tail be- 


tween your legs, Walker; we have unmade 
governors before, and I tell you we can un- 
make governors again. Has Buchanan sent 
you to Lecompton to defy us? Are these 
your instructions? Look out and let your 
master at Washington look out, too. Re- 
member.” “A hell of a governor he is,” 
shouted another. 

Governor Walker and Secretary Stanton 
threw out the returns of election of certain 
towns, and one of the candidates defeated 
thereby attempted to get his credentials by 
force. Other outrages disturbed and excited 
the governor. As recounted by State His- 
torian Spring, he armed himself with a 
pepper box pistol and began a tour of ab- 
jurgation. “Let us go and see the Bengal 
tiger,” said he to Stanton. He visited the 
drinking saloons and political dens and hid- 
ing places of Lecompton, and poured forth 
upon the heads of the cowering offenders 
such a tirade of cursing, abuse, and denun- 
ciation as was never heard there before. 
Whether the adventure produced ridicule or 
fear is not known. His presidential aspira- 
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tions were killed to the roots. Both sides 
of that awful controversy spewed him out 
of their mouths. He pleased no one. No 
governor who attempted to do right could 
please many in that frightful day. 

During the early part of the civil war, 
when the finances of the Federal govern- 
ment were in great straits, two points were 
sought to be gained in Europe; the credit of 
the United States was to be strengthened, 
and the financial resources of the Confed- 
erate States were to be discredited and Eu 
ropean loans by the latter prevented. Walker 
was the best known of all American states- 
men in Europe. Secretary Seward sug- 
gested his name as financial agent, and thith- 
He did his work well. He 


went about with great retinues at his heels. 


er he was sent. 


There he spent, as is believed, a large part 
of his fortune. He was so embittered toward 
the Republican party that he would accept 
no salary, only his expenses. He negotiated 
a loan for the Federai government of 
$250,000,000 and prevented the Confederate 
States from making a loan at all. No more 
effectual work was done to save the Union. 
At one stroke he both fed the Union and 
starved the Confederate armies. 

It might not be uninteresting to note that 
at this time he was engaged in a literary ven- 
ture, being one of the owners and the editors 
of the Continental Monthly of New York. 
He published the magazine as the mouth- 
piece of the political and financial views of 
himself and others. Disowned by his own 
party and refusing to join the Republicans 
he sought vindication in the public prints. 
This magazine was edited during the eight- 
een months Mr. Walker was in Europe by 
his sister, Mrs. Cook, though it was not 
known that a woman was at the helm at the 
time. 

Mr. Walker with his many other accom- 
plishments was a great lawyer. During his 
whole life, when diverted for a time, as he so 
often was by public office, he at once re- 





106 


turned to the practice of his profession when 
free to do so. Its atmosphere suited him. 
The fecundity of his intellect never showed 
to better effect than when practising at the 
bar. His resourcefulness, his nimbleness of 
mind, his great stores of general knowledge, 
his energy, his pugnacity, altogether made 
him a great advocate. His selection by 
President Polk as Attorney General is ade- 
quate proof, if any were needed, of his es- 
tablished reputation. He profound, 
both in the knowledge of the law as a sci- 
ence, and in its application to the solution of 
disputes among men. His practice before 
the Supreme Court of the United States was 
always considerable. occasion he 
took exception to the argument of Attorney 
General Jerry S. Black before that court 
when the case of the “New Almaden Quick- 
silver Mine Case” was up, and chailenged 
him. Nothing came of it, but it is said that 
he acquired an interest in that mine as a fee 
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which he sold for $500,000. He was al- 
ways a great speculator. 

He died in Washington in 1869, some- 
what broken in fortune. His country’s in- 
ternal strife had thoroughly wrecked his 
political fortunes. A leading Democrat with 
somewhat despotic power for many years, 
he abandoned his own party and was aban- 
doned by it. He supported Mr. Lincoln at 
the time of his re-election for his country’s 
good as he saw it, but he never espoused nor 
endorsed the leading tenets of the Republi- 
can party, and disowned allegiance to it. 
Amidst the warring elements of partizan 
strife he was a stranger in a strange land, 
and so he died. His memory has never been 
cherished as his works deserve. The chil- 
dren of the State which so honored him, and 
which he so honored, barely know his name. 
His fame will be fairer when all trace of war 
memories is gone, and when his deeds are 
viewed in the dry light of history. 





THE LAW STUDENT’S DREAM. 


By 
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Audita Querela, a gay Spanish maiden, 





To young Scire Facias quite lost her heart; 
‘Tho’ you’re poor, you may habeas corpus, 
[ am yours in fee simple till death doth us part.” 


Said she: 


But her uncle, gruff Venire Facias de Novo, 
To love’s ardent pleading made haste to demur; 
He said ’twas a case of mis joinder of parties, 
That none but a noble could ever have her. 


Qua re ejecit the youth from the freehold, 
Ii et armis he kicked him the length of the hall; 
He did not have time to replevy his top coat, 
Nor could he respondeat ous'cr at all. 


3ut true love can never be barred or non-suited, 
He met her per nocte at de Novo’s place; 

As demandants her lips did not traverse his kisses, 
As tenant he held her in lov'ng embrace. 
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At last he said softly: ‘“Audita, darling, 
I fear in repleader we may find no hope, 
It is up to your Scire that exeat regno,— 
Add similiter, loved one, and let us elope.” 


To this the fair maid pleaded naught in abatement, 
Though her blushes gave color to cheeks, rosy red; 
She filed no demurrer nor asked an imparlance, 
But alleged a disclaimer and thus to him said: 


“Though Uncle de Novo may damn with mandamus, 
And ask quo warranto you take me away, 

Absque hoc he is right to demand my appearance 
I deliver you scisin for ever and eye.” 


Said he: “To my arms, Audita, Beloved One, 
No writ of distringas shall keep us apart; 
No other shall ever bring writ of ejectment 
To oust you, my dear, from the close of my heart.” 


He urged her to flee, but the maiden nil dictt, 
Her soul was possessed by divers alarms, 

Until, fearing the uncle would come and bring trover, 
Assumpsit the maid down the stairs in his arms. 


From that venue the twain departed instanter 
To pay for a license the requisite toll, 

And when daylight on darkness enforced a continuance 
Audita had ceased to be a feme sole. 


In a neat little messuage they live, and are happy, 
From the world all secluded, its cares and its sins, 
Their joinder of issue has proved most successful,— 
They are tenants in commonof beautiful twins. 


The one is named Profert (his pa will display him, 
Most amiable youngster that man ever had), 

And you can hear Oyer without even craving,— 
He always is bawling, his temper is bad. 


MORAL, 
The moral of this is to know well your pleading, 
You must prove your scien ter, certain and sure; 
If you do, the exam will descend on you molliter, 
If not you must suffer the peine forte et dure. 








108 The Green Bag. 





THE COURT OF EQUITY—A THEORY OF ITS 
JURISDICTION. 


By Couin P. CAMPBELL. 


F the three departments of government— 
legislative, executive and judicial—it is 
our purpose to deal with only the last. This 
may be roughly defined as that function in 
government which adjudges concerning the 
acts of those within the territory of the State 
or within the scope of its sovereignty, and 
declares the rights and wrongs of those with- 
in its authority. The judiciary might be de- 
fined as the power to adjudge violations of 
law and fix the result to the violator: but this 
definition would mislead, and I purposely 
abstain from it for this reason. There is no 
court or judicial body, and there never was, 
that did not do more and the scope of the 
action of which was not broader than merely 
to adjudge violations of legislative declara- 
tions. True, the definition under criticism 
implies more, but its first impression is as 
narrow as the thought with which it has been 
credited. Courts everywhere and all the time 
are to a greater or a lesser degree recogniz- 
ing other rules, the ancient common law, the 
more modern contributions to it, and more 
than these, even the dictates of natural rea- 
son and justice. 

The early, as well as the more modern, 
history of this department shows the truth 
of the discrimination, and the verity of the 
proposition that the purpose of the court is 
not altogether to deal with violations of legis- 
lative ordinances, but covers the broader field 
occupied by that code, the precepts of which 
lie at the basis of human association, are said 
to exist in the very nature of things, and 
which, for lack of a better name, we call 
rules of morality, justice or common honesty. 

The judicial power of the sovereign is 
exhibited in ancient times among the Egyp- 
tians, the Assyrians and the Jews. Very 





early we find the Egyptian king sending a 
case of conspiracy to the judges to be tried’; 
likewise, in 1014 B. C. King Solomon exhi- 
bited the judicial power in adjudging the 
parentage and right to a child brought him 
claimed by two women.” A curious decision 
of a Chaldean judge shows, in a remarkable 
degree, how closely these early peoples clung 
to natural equity in their adjudications, in- 
deed more than this, even to the extent of 
requiring generosity beyond fairness in busi- 
ness matters. The judgment was rendered in 
the reign of Hammurabi, who lived from 
about 1546 to 1520 B. C.,and concerned four 
slaves, two male and two female, claimed by 
the suitors respectively. The judge divided 
the slaves, giving each suitor one male and 
each one female slave. The theory of the 
adjudication is expressed in these words: 
“Brother to brother should be loving, 
brother from brother should not turn, should 
not quarrel over the whole. A brother to a 
brother should be generous, the whole he 
should not have.” * 

Two facts are evident from the history of 
these ancient peoples. One, that judicial 
power centred in the sovereign who either 
exercised it in person or delegated it to 
judges and magistrates.* Another, that the 
main rules for decision were those dictated 
by wisdom, righteousness and justice.® These 
statements are not intended to be understood 
as indicating that there were no general laws 
or customs prevalent among the peoples 
spoken of; on the contrary there were very 

* Records of the Past, first series, vol. VIII, p. 57. 

? Bible,”"I Kings iii, 16-28. 

3 Records of the Past, first series, vol. V, p. 109-110, 

*I Samuel viii, 56; II Chronicles xix, 55; Exodus 
xviii, 25. 

5 Bible, Deut. i, 16, 17; xvi, 19, 20. 
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many of these, and they were strictly ob 
served; and several of them, it is believed, 
were capable of execution without the inter- 
vention of the ordinary tribunals, as various 
Jewish laws.? 

The same simplicity is observable among 
the early European nations. The fewness of 
general laws and the adherence to founda- 
tional principles of justice and morality; even 
down to Saxon times,” these precepts were 
observed as foundational. 

So also among the Germanic tribes,’ and 
among the early inhabitants of England,‘ the 
king or chief was the judge in controversies 
between his subjects. In this task he had 
assistants among the Germans,°® and at the 
time of Bracton in England® the king might 
—and did—have assistants. In Britain the 
king was conceded to the fountain of justice 
and honor.’ 

From these delegations of authority in 
England, and from the king’s custom of call- 
ing councillors to his assistance in judicial 
matters, arose the system of courts which is 
in the main followed to-day among English 
speaking peoples. The history of the com- 
mon law courts, so called, it is not our pur- 
pose, nor is it essential, to enter. 

The king still retained a measure of judi- 
cial power even after the portion had been 
delegated to the common law courts, and he 
still exercised jurisdiction in special cases, 
either to temper the rigor of ‘the law or to 
extend it in order that complete justice might 
be done. 

The monarchical authority to dispense 
with the law, to pardon, and to compel the 
doing of justice and right in particular cases, 

? Bible, Leviticus xx, xxiv,17; II Samuel xiv, 4-17; 
John viii, 3-11. 

? Campbell’s Lives of the Chancellors, vol. I, p. 32 
(Note); Sullivan’s Lectures, I. 

3 Tacitus, De Mor Ger., ch. 7, 12, 14. 

‘ History of Institutions, Maine, p. 35. 

5 Sullivan’s Lectures, IV. 

6 Bracton, De Legibus, etc., II, ch. 9, 107 b; ch. 10, 
fol. 108, V; ch. 15, fol. 412, 1, 2, 3. 

7 Td. 


is a prerogative of very ancient origin. It 
does not need the citation of historical facts 
to show its existence among the Western 
Asiatic absolute monarchies, and in the code 
of Edgar (959-975) there was a provision that 
the mitigation of the law, if too heavy, might 
be sought from the king. Still more exten- 
sively was this prerogative recognized by the 
3urgundians with whom the king had au- 
thority to solve ambiguities in the law and to 
interfere when a case arose requiring a rem- 
edy, but as to which the written law was 
silent. His duty was to apply equitable rules 
in the decision of such cases. Mr. Spence 
observes, after reciting this paragraph, that 
the prerogative in each nation is of imperial 
This is undoubtedly the secondary 
source, but the ultimate fact is, that this 


origin. 


| prerogative has been exercised by kings in 


| writs. 





| 
| 
| 
| 


all ages and is associated with sovereignty 
itself.* 

In England the Select Council, originally 
of small consequence among the Saxons, was 
continued by the Normans as a court of jus- 
tice. Its chief business officer was the chan- 
cellor, who kept its records and issued its 
Causes both of a civil and a criminal 
nature were heard by it, and if there appeared 
to be adequate relief in the ordinary tribu- 
nals, the cause was sent to the one of these in 
which it appropriately belonged, but if the re- 
sources of these were inadequate to the situa- 
tion the answer was, the king will consider, 
or, a remedy will be provided. The deci- 
sions of the council, like those of the subse- 
quent court of chancery, were based upon 
principles of equity and general law, or were 
per aequo et bono.?° 

The office of chancellor is one of high 
antiquity. In early Roman imperial history 
he kept the latticed doors or cancelli lead- 
ing to the imperial presence chamber. The 


8 Spence, Eq. Jur. I, * 77. 

9 Spence, Eq. Jur. I, * 328-330; 
Law (Finlason), III, 155, 156. 

10 Reeves’ Hist. Eng. Law (Finlason), I, 283. 
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chancellor, however, gradually absorbed 
more administrative power and in the Roman 
Empire became a scribe and secretary, sub- 
sequently came to receive the petitions ad- 
dressed to the throne, and issued the imperial 
writs or mandates.'' In France, as early as 
850 A. D., the chancellor was the head of the 
judiciary presiding at the king’s council and 
in the sovereign courts.” There has been 
a chancellor in England since very early 
times. The exact date when the first chan- 
cellor was appointed is conjectural, different 
authors assigning different dates ;* however, 
he exercised but little judicial power until the 
later Plantagenets and the Tudors,‘ and did 
not obtain the first rank until Richard [.° 
From this time on he gradually absorbed 
the remnant of the sovereign’s judicial power, 
including that of the Select Council, the early 
parliament and the so-called prerogative of 
grace, which was the king’s authority to in- 
terfere specially in causes of particular hard- 
ship; and in 1348, in the reign of Edward 
III., the king, by special ordinance, directed 
that all matters which were of grace be heard 
by the chancellor and the lord keeper of the 
Privy Seal.“ The importance of the chan- 
cery increased still more after this, by the in- 
troduction of the writ of subpena, and the 
activity in case of trust. 

The history of the chancerial office has 
been examined, the source from which its 
judicial power came has been noted. We 
have seen the importance, through all time, 
of the judicial function in government, its 
connection with the royal personage, the in- 
timacy of its relation with the basic princi- 
ples of natural justice, equity, honesty, gen- 
erosity and good conscience; the transfer- 
rence of this judicial power in England first 

* Spence, Eq. Jur. I, * 78. 

? Woodeson’s Lectures, vol. I, Lect. VI; Spence, Eq. 
Jur. I. * 79. 

3 Campbell’s Lives of the Chancellors, vol. I, pp. 3, 
™ Spence Eq. Jur. I, * 78. 

5 Spence, Eq. Jur. I, * 117. 


© Spence, Eq. Jur. I, * 337; Campbell’s Lives of the 
Chancellors, I, 206 (Note); Story, Eq. I, 48. 





to the common law courts and finally the 
grant of the prerogative of grace to the chan- 
cellor. 

It is also important to the inquiry to ex- 
amine the history of the English common 
law. All nations have been more or less 
governed by custom and usage. This is 
true even to-day and even though the custom 
or usage is not enforced by governmental 
authority. Usage is largely responsible for 
the English common law. Its foundation is, 
the notions of right, justice and honesty, 
and the conditions, general ideas and neces- 
sities of the early inhabitants of England. 
Avowedly and actually the common law is 
constructed on the broadest principles of 
justice, equity and sound reason. So long 
as it was in its formative state, it was in the 
truest sense lex non scripta; readily. suscep- 
tible to alteration in consonance with its 
fundamental principles, it then kept pace with 
the moral and intellectual developmnt of the 
English people. However; about the thir- 
teenth century the common law began to 
crystallize. Respect for decisions, the recog- 
nition of the rule stare decisis, the compila- 
tion of reports of cases and the composition 
of treatises is responsible for this decrease in 
elasticity. , 

When the common law had ceased to be a 
living, growing system, the continuation of 
British development left it behind. Within 
a generation a supplemental system was de- 
manded. The parliament recognized the lack 
and endeavored to meet the situation, in the 
statute of 13th Edward L., called of Westmin- 
ster, the second making provision for like 
writs in similar cases,’ but failed. From 
the necessities of this condition of affairs 
came the court of chancery. This situation 
enormously increased the number of cases 
calling for the exercise of the prerogative of 
grace, and so magnified the equitable juris- 
diction of the English chancellor. 
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7 Spence, Eq. Jur. I, * 239, 322; Pollock aud Mait- 
land, Hist. Eng. Law before Edward I., vol. I, p. 175. 
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The purpose, then, of the conference of 
the prerogative of grace upon the chancellor 
was to preserve the usefulness of English 
institutions and English law. By the appli- 
cation of the same principles and notions 
that formed the common law, the dictates of 
equity and conscience, he sought to keep 
Anglo-Saxon jurisprudence abreast of the 
growth of the Anglo-Saxon conscience, 
morals, notions of right and justice and in- 
stitutions. 

Where, then, is the line of demarcation 
between the chancery as a court of equity, 
and the parliament as a legislative body, if 
the chancellor may meet new situations with 
new forms of relief? Where does the judicial 
function end? Where does the legislative 
power begin? That this question presents 
grave difficulty is true, but there is one way 
to simplify it. That method concedes what is 
the fact, although practically ignored by our 
courts in very many cases at the present 
time, namely: that there are rules which ac- 
tually govern society to-day, the principles 





of Equity. 


specialization ‘but contenting itself with the 
enunciation of principles. 

The argument for this equitable jurisdic- 
tion is first historical. The facts upon which 
it is based have been dwelt upon. The ex- 
istence of judicial power in the king, the 
exercise of a portion of it as the prerogative 
of grace relieving in particular cases, and the 
delegation of this prerogative to the chancel- 
lor, have all been narrated. 

The logic of the situation demands a step 
more. By the American statutes, equity or 
chancery powers are conferred on certain 
courts. These provisions must have intended 
the powers of the English chancellor in 
equity; no other construction is admissible; 
however, it may be contended that the power 
of the English chancellor was narrowed by 
later chancellors, but I ask by what right was 
this done? By what authority did Eldon, or 
Nottingham, or Hardwicke limit the power 
conferred by the royal grant? And if their 


| jurisdiction was equal to limiting the class of 


of common honesty, equity and good con- | 
science, without the exact lines of legislative | 


or judicial declaration. The object in view, 
when the equitable jurisdiction of the chan- 
cellor was established was to provide a tribu- 
nal where the hardship of particular cases 
might be relieved; the purpose was not to 
provide general rules of law. This, then, is 
the province of the céurt of equity, to relieve 
in special cases not covered by the general 


rules of law, but which the principles of | 


equity, honesty and good conscience demand 
should have a remedy. That is, to recognize 
and enforce principles which actually govern 


society in general, whether embodied in the | 


so-called rules of law or not. 

On the other hand, the task of the legisla- 
ture is to frame general rules of police, of 
administration and of government; dealing 
with such common cases as are conveniently 
dealt with by broad rules. Not attempting 


cases of which equity may take cognizance, 
what prevents the extension of these limits 
by subsequent chancellors? 

The second argument I base upon the 
necessities of government, and of this the 
first part is historical, for in all states some 
governmental power has existed to take 
cognizance of exactly such cases as were 
originally taken cognizance of in the equity 
court. It may be taken as axiomatic that 
no set of prohibitive or declaratory words 
which the ingenuity of legislatures or courts 
can devise will do justice in all cases or will 
provide for all situations. Hence, both the 
statutes and the opinions must some time fall 
short in future cases of that which the pecu- 
liar demand of the occasion requires. When 
this shall happen some power in government 
must stand in the breach and supply that 
which prevents the general rules meeting the 
immediate necessity, or the State falls short 
of the purpose of its creation. This power 
has been resident either in the king or some 
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officer constituted by him since time far be- 
yond memory, and is an element in govern- 
ment essential in all states. Had the basic 
principle of the delegation to the chancellor 
been recognized, the too frequent expression 
of regret at the hardship of cases, and the 
inability to relieve would not exist; the rail- 
ing of the masses at the lack of justice and at 
the number of cases remediless in the courts 
would be largely prevented; and our Presi- 
dent would not be required to seek congress- 
men with sufficient backbone to legislate 
against monopolies. 

There would be no danger here; men 
would be equally as cognizant of the law as 
now, for there is underlying the opinions, the 
views or the ideas of mankind a common 
conscience, common principles of right, of 
justice, and of equity. These are the prac- 
tical rules of human conduct in the major 
portion of society's daily transactions. Why 
should the transgression of these principles, 
the violation of these rules so universally 
recognized, be without redress merely from 
the absence of a legislative or a judicial dec- 
laration? If this notion of stare decisis had 
not been prevailed against in the fifteenth 
century, frauds, breaches of trust, and the 
violation of contracts in which the award of 
money damages is not relief would be as 
remediless in our courts as are the number- 
less wrongs of which our courts refuse cog- 
nizance to-day, and ubi jus ibi remedium 
would be as impotent in Anglo-Saxon juris- 
prudence as the twentieth century construc- 
tion actually makes it. 

As to the chancerial authority to dispense 
with positive law, the favorable argument is 
not so strong, and to say the least such 
authority should be sparingly exercised. This 
might be considered as part of the general 
power to do equity and yet no violation 
would be done the logic of American institu- 
tions or the notions of popular government; 
for even then the courts’ authority would 
barely approach the absoluteness of the par- 





doning power recognized by all as resident in 
the executive; but it may well be laid down 
that when one department has spoken the 
ether governmental offices should be silent, 
unless the case is one calling for the applica- 
tion of fundamental principles. 

Upon this basis and under this theory of 
the power of courts of equity, precedents 
would be considered advisory to be applied 
judiciously under a prudent view of the rule 
stare decisis, and the decisions of three cen- 
turies past, whether suited to the present 
moral or intellectual stature of the race or 
not, would not be applied to the mutation of 
this development. hen the jurisprudence 
of the Anglo-Saxon would keep pace with 
the development of his science with the prog- 
ress of his institutions, the enlargement of 
his horizon, the extension of his education, 
and with the broadening of his views of mor- 
als of right and of equity. 

Do these thoughts violate the settled theo- 
ries by which the maxim “every right has a 
remedy” is construed? They can do no 
greater violence to the views of the American 
jurist or practitioner, be he ever so bound 
by precedent, than was done the narrow con- 
ceptions of the rule stare decisis entertained 
by his English brethren, when the trust was 
first recognized or the defence of fraud was 
first entertained. 

Traced directly from these models, and 
with these examples before us, how can it be 
concluded otherwise than that jurisdiction 
of the chancellor is equal to righting any 
wrong irremediable at law, that was the pre- 
rogative of the ancient king and the modern 
Cadi. Why should civilized nations suffer 
wrongs to go unredressed more than sav- 
ages? Are our courts inferior to those of our 
ancestors, or the jurisprudence of the twenti- 
eth century beneath that of the tenth, that 
we should deny redress for want of prece- 
dent, or prostitute the purposes of govern- 
ment at the behest of formalism? 

Regarding, then, the example of history, 
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the lesson of principle, and the doctrine of 
necessity, it cannot be affirmed that the juris- 
diction of the Court of Equity is narrower 


| 


than the measure of human affairs or the 
redress of all wrongs which human ingenuity 
is virile enough to devise. 





POLITENESS ON THE BENCH. 


By Joun DeEMorGan. 


RENCH judges sometimes carry their 

politeness to the extreme, making its 

display really amusing to the American or 
Englishman who happens to be in Court. 

Quite recently a Mdlle. Sombreuil was 
tried at the Correctional Tribunal in Paris 
for having for the sixth time returned to 
France in defiance of a decree of expulsion 
which affected her. The lady was possessed 
of decided spirit, and after she had violently 
protested against her arrest, breaking a para- 
sol over the head of the gendarme, and ex- 
hausted a comprehensive vocabulary of 
abuse against everybody—from the chiefs of 
the government down to the huissers of the 
Court—who had anything to do with it, she 
avowed her fixed intent not to be tried that 
day at all. 

The judge politely suggested Friday “if 
entirely convenient to Mademoiselle.” 

“Friday!” the fair exile almost shrieked, 
“Friday! Certainly not. Friday is my un- 
lucky day.” 

The judge’s face showed his sympathy and 
he expressed the very great regret he felt at 
the “melancholy coincidence,” he really did 
not “wish to place Mademoiselle in so very 
uncomfortable a position as being tried on 
an unlucky day; would Tuesday do?” No, 
Tuesday wouldn’t do. Mdlle. Sombreuil de- 
clared that Tuesday was the féte day of her 
revered aunt, and it was unnatural and in- 
supportable that such an interesting event 





should be associated with criminal proceed- 
ings in a court of law. 

The judge again expressed his regret and 
agreed that it would never do for the trial to 
take place on a féte day of her aunt, so he 
asked if Wednesday would be convenient. 
After considerable discussion the accused 
agreed to attend and be tried on Wednes- 
day, whereupon the judge thanked her for 
complying and assured her of his great ap- 
preciation of her graciousness. 

Mr. D’Eyncourt, a police magistrate in 
London, a few years since wrote to an ac- 
cused whose case had been adjourned, asking 
him to name a day when it would be conven- 
ient for him to attend for trial, and in an- 
other case where points of law had led to a 
postponement of sentence, he asked the ac- 
cused, out on bail, if it would be acceptable 
to him to be sentenced on a certain day. 

Mr. Justice Vaughan Williams used to have 
a big bouquet of roses at his side, and in the 
afternoon would daintily sip a cup of tea 
while listening to the evidence. His face 
would beam with sympathy when any point 
was made in favor of the accused, and it was 
often said that he thought more of the “pris- 
oner at the bar” than of honest witnesses 
who appeared for the prosecution. On one 
occasion he began sentencing a prisoner by 
saying that he was really grieved at having 
to fulfill so unpleasant a duty, but hoped the 
prisoner would forgive him. 
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EDUCATION FOR THE ENGLISH BAR INsgTHE INNS OF COURT. 


By JoHN PuiLip HI. 


ROM the top of a bus, wedged in the 
press of traffic on the Strand, with the 
gray walls of the Courts of Justice towering 
above, London seems a mass of bricks and 
stone. Everything and everybody pushes. 
Even the houses crowd, and one sees 
churches apparently forced from some nar- 
row lane into the middle of the street. The 
air is full of smoke and the noise of the 
crowd. The rush of a great city is all about, 
and one thinks of the quiet of the fields as 
an impossible dream. Yet here, in the very 
core of the most crowded of cities, in this 
desert of jumbled houses and lanes, are three 
fair patches of green. 

Setween the Strand and the Thames em- 
bankment, facing the river, are the beautiful 
gardens of the Tempie. Between the Strand 
and High Holborn the fields of Lincoln’s Inn 
are broad and fair. Just off High Holborn 
the very elms that Bacon, the Lord Chancel- 
lor, planted in the days of Elizabeth, still 
border the long walks of Gray’s Inn. In all 
London there cannot be found three more in- 
viting spots. Here one may see rare old 
carvings, and paintings, and curious bits of 
architecture, and about the quaint halls and 
‘churches and chambers of these ancient 
closes, cluster rich associations of men who 
made English history, and moulded English 
faw. 

In the gardens of the Temple, as Shakes- 
peare tells us in Henry IV., were plucked 
the roses that gathered the adherents of 
York and Lancaster in deadiy conflict. In 
Lincoln’s Inn fields, Lord William Russell, 
the “patriot,” was executed for alleged com- 
plicity in the Rye House plot. Goldsmith 
and Fielding and Johnson lived in these pre- 
cincts, and in the Temple, once the abode of 
the proud knights that warred for the Holy 
Sepulchre, have feasted Queen Elizabeth and 


| the great men of England. The Inns abound 
| with literary and historic associations, but for 
| the lawyer their chief interest is due to their 
| having been the nurseries of the common law 
| of England. For the student of the law the 
| great fact is that here Blackstone and Mans- 
field and Erskine delved into the mysteries of 
| the Year Books; that, as Thackeray says in 
Pendennis, “yonder Eldon lived—up this side 
| Coke mused upon Lyttleton; here Chitty 
toiled,—here Barnwell and Alderson joined 
| their famous labors,—here Byles composed 
his great work upon Bills, and Smith com- 
piled his immortal leading cases.” 

In an article in 13 Harvard Law Review, 
Dicey, the distinguished English scholar, 
says that the student at the Harvard Law 
School is ‘to be compared with a student of 
an Inn of Court, who is eating his terms and 
beginning to read in Chambers.” For one 
not acquainted with the English system of 
legal education this comparison must prove 
somewhat puzzling. He wonders why the 
English student eats his terms, and in what 
sort of an Inn he does it, and how thereby he 
fattens in legal lore. In this paper I shall 
endeavor to answer some of these queries. 
First, I shall give a short account of the his- 
tory, housing and constitution of the Inns of 
Court. I shall then sketch briefly the course 
of a student in an Inn of Court in the days 
of Coke, and thereafter attempt to show the 
place the Inns hold in the scheme of educa- 
tion for the English Bar at the present time. 

The late Justice Maule, in response to a 
question as to the essentials for success at the 
bar, is reported to have replied: “There are 
but three things necessary,—the first is high 
animal spirits; the second is high animal 
spirits, and the third is high animal spirits. 
If, in addition, a young man will take the 
| trouble to read a little law, I do not think it 
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will materially impede his professional 
progress.” 

In the time of Elizabeth this certainly 
would not have expressed the feeling of the 


leaders of the bar, for at that time the system 








since 1852 there has been a great increase in 
interest, and a concerted effort for improve- 
ment. 

The Inns of Court are today the same as 
those that Lord Coke, in the preface to his 
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INNER TEMPLE LIBRARY.’ 


of education was most thorough and per- 
fectly developed. Toward the latter part of 
the 17th century legal training began to be 
neglected. At present the system is poor as 
compared with what it formerly was, but 


reports, called the “four famous and re- 
nowned Colleges or Houses of. Court”—the 
Inner Temple, Gray’s Inn, Lincoln’s Inn, 
and the Middle Temple. 

“These Inns are not corporations in the 


' The illustrations in this article are from those by Herbert Railton, in Zhe Jnns of Court and Chancery, by W. J. 


Loftie. 


For other illustrations of the Inns of Court see THE GREEN Bac, Vol. IV, No. 8, August, 1892; Vol. VI, 


Nos. 9 and 10, September and October, 1894; Vol. XIV, No. 10, October, 1902. 











legal and popular sense of the term. They 
are mere voluntary societies, self-constituted, 
self-governed, and possessing by prescription 
the right of investing their members with the 
privilege of audience in the courts of the 
Kingdom.” (New Guide to the Bar, by A. M. 
and LL. B., p. 67) “The original institution 
of the Inns of Court,” says Lord Mansfield 
in Hart’s Case (1 Doug. 353) “nowhere pre- 
cisely appears.” The Magna Charta contains 
a clause by which the Common Pleas were 
fixed at Westminster instead of following the 
King’s Court, and to this clause the coming 
of the professors of law to London, and the 
rise of the Inns of Court are attributed. Be- 
fore the time of King John the judges and 
lawyers had been for the most part in holy 
orders. In the same year the Magna Charta 
was granted, the Church, by the fourth Coun- 
cil of Lateran (1216), forbade its clergy from 
practising in secular courts, but it was not 
till the end of the reign of Henry III. 
that ecclesiastics ceased to practise. The 
place of the clergy was filled by “intro- 
ducing laymen into the different com- 
panies or fellowships of learning connected 
with the law.”’ In this manner the societies 
of the Inns of Court are supposed to have 
originated. (G. Pitt-Lewis, K. C., History of 
the Temple). Though composed thereafter ot 
laymen, they kept in some relation with the 
Church, and retained many ecclesiastical cus- 
toms. We find most of the societies housed 
on what were once church lands. 

The order of the Knights Templars was 
dissolved by the Crown in 1313, and the 
Temple lands came into the hands of the 
Knights of St. John, who, in 1346, leased 
them to “certain lawyers.” Both the Socie- 
ties of the Inner and the Middle Temple, so 
called because of the situation of the former 
just within the precincts of the old city, claim 
It is possible that 
both existed in 1346, for at the time of the 
lease by the Knights of St. John there is evi- 
dence that another society of lawyers were 


to be the original society. 


The Green Bag. 


| 


occupying part of the Temple. The Tempk 
property, having passed to the Crown at th: 
dissolution of the religious houses by 
Henry VIII. (1541), was, in 1609, declared 
the property of the corporations of the Inner 
and the Middle Temple. The origin of the 
societies of Lincoln’s Inn and Gray’s Inn was 
much the same, and subject to the same con 
jecture. They, like the societies of the Tem 
ple, took their present form in the time of 
Edward III. 

The first connected description of the Inns 
of Court is given by Sir John Fortesque, 
Chancellor of Henry VJ. (1422-1461), who 
spoke of them in his Panegyric of the Laws 
of England. At that time the four great Inns 
were fed by ten lesser Inns called the Inns of 
Chancery. It is said they were so called be- 
cause in early times the clerks resided 
therein, whose duty it was to copy the writs 
in the Chancery. These Inns of Chancery 
played an important part in the preparatory 
training of the students, but were at last en- 
tirely absorbed by the greater Inns, and at 
present have no independent existence. 

Fortesque has little to say of the studies 
pursued at the Inns, save of the attendance 
on pleadings in the nearby King’s Court. He 
remarks that the expenses of the Inns were 
great, and the members were mostly gentle- 
men of means, who kept remarkably good 
order, their fear of expulsion from their Inn 
and separation from the fellowship of their 
own society being greater “than the fear of 
other criminals for prison and chains.” 

At this time the Inns of Court numbered 
about two hundred each, and the lesser Inns 
a hundred each. Fortesque records that the 
education was very general, and extended to 
singing and dancing, and’ to the Scriptures, 
and adds that the students lived in great con- 
tent. 

In the reign of Elizabeth, when Coke wrote 
of them, the. Inns of Court attained their 
greatest renown. Their material welfare 
equalled their repute for learning. The Hall 
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of Gray’s Inn was built in 1560, and that of 
the Middle Temple shortly thereafter. The 
jatter was, and remains still, the finest of the 
Halls. Its Gothic roofing of dark oak, the 
quaintly-carved screen, the high windows of 
decorated glass, the heraldic emblems on the 
panelled walls, made a harmonious setting for 


ways been in the hands of a board of 
the eminent older members of the bar, 
styled the Masters of the Bench, or simply 
the Benchers. They had, and still have, en- 
tire control of the studies and the discipline 
of the House, and meet in solemn parliament 
to admit or call members of their Inns to the 








INTERIOR OF MIDDLE TEMPLE HALL. 


In the pre- 


cincts of the Inns, free of the jurisdiction of 
the city, the students and barristers lived in 
the old chambers, discussed cases in the gar- 
dens, and, solemnly robed, dined together in 
the ancient halls. 

The government of the Inns has al- 


| 


Bar. In the exercise of this power they are 
practically supreme, for though now there 
may be an appeal from their decision to the 
judges of the King’s Bench Division, no ap- 


| peal has ever been upheld. They may also 


disbar members for any cause. 


The Bench- 
ers are elected by the Societies, and their 
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number has never been strictly limited. 
At present there are sixty-two Benchers 
of the Middle Temple, among whom is the 
King, who was elected a member while he 
was yet Prince of Wales. The other Inns 
have, some more, and some less, benchers. 

According to a recent legal writer, (New 
Guide to the Bar, p. 69), the benefits of 
Bencherhood at present consist chiefly of the 
following points: “To dine on a dias off su- 





is elected Chairman or Treasurer, and as 
head of the Society maintains somewhat auto- 
cratic sway. The government and constitu- 
tion of the Inns has always been practically 
the same. ' 

The details of instruction in Coke’s time 
varied in each of the four Inns of Court and 
their dependent Inns of Chancery, but the 
essential features were the same. The vear 
was divided, as at present, into four terms, 











GRAY’S 


perior and more numerous courses of viands 
and vintages; to enjoy these dinners and 
lunches practically free of expense; to have 
the run of a luxurious set of club rooms 
called the Parliament Chambers; to take part 
in legislation for the Society, and to have the 
highest places in the synagogue and else- 
where.” In the days of Coke these privileges 
were not enjoyed without some arduous 
duties. 

Every year the succeeding Senior Bencher 
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varying from one to three months in dura- 
tion. They were called Hilary, Easter, Trin- 
ity and Michaelmas. Between these terms 
came the vacations, and in both of them the 
work of the students was carried on. In term 
time the studies seem to have been of a more 
formal nature, for in the vacations the Bench- 
ers were absent and the Inns were directed 
by the older barristers. 

Very little appears of regular lectures, 
apart from the exercises of the Readers, who 
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lectured to the Societies annually. The stu- 
dents learned their law from their private 
reading, and participation in the moot cases. 
The most important factor in their training 
came from these moots, of which there were 
many kinds. The Inns of Court were great 
legal societies rather than schools in the mod- 
ern sense. The youngest students, the new- 
fledged barristers, and the older members of 
the profession, the Benchers, all participated, 
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though with due regard to seniority, in the 
conduct of the moots, and together disputed 
legal points. A distinct legal atmosphere at 
all times permeated the Inns. Questions 
emanating from the Bench tables passed 
through all the Hall, and were discussed by 
the barristers and students over their ale, 
and then were returned to the Benchers for 
decision. 

There were moots held in the ancient 
Chapel of the Temple, moots held in the 





library of Gray’s Inn, and moots held in the 
chambers of the barristers. In the last case 
they were designated “bolts,” and took the 
form of question-putting more than formal 
argument. A kind of case system seems 
to have flourished. The two most important 
kinds of moots were those held in the Inns 
of Chancery, and those of the Inns of Court. 

The former considered simple questions, 
and were participated in by the students of 
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the Inns of Chancery, who were as yet 
trained only in the rudiments of the law. 
These moots were in charge of the utter bar- 
risters of the Inns of Court, and were mod- 
elled after those held in the Societies to which 
the barristers belonged. 

Mooting in the Inns of Court was one of 
the most important of the duties of the mem- 
bers, even after they had received their call 
to the bar. In the Middle Temple during 
term time all the utter barristers had to per- 
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form several assignments of moots, each con- 
sisting of three or four moots or exercises. 

These moots were performed at the various 
Inns at different times. Some came in the 
afternoons, but the favorite time was in the 
evening at meal time in the presence of the 
whole house. Often long cases, begun in the 
library, were completed in the Hall. In these 
cases all grades of the Inn took part. 
two barristers who were assigned to the case 
prepared the pleadings, which were orally re- 
cited by two of the students. These cases 
were usually made up by-the barristers, and 
contained two questions, which, after the bar- 
risters had argued, were reargued by some of 
the Benchers. The members of the Inns 
who ‘had not received their call to the bar 
took part in these moots only in the plead- 
ings, but were trained in the lesser moots of 
the Inns of Court and Chancery. The moots 
were conducted with ceremony, and there 
were forfeits provided for any neglect by the 
parties. 

Next in importance for the actual training 
derived by the students, but held to be the 
great events of the year, were the readings, 
which, with the moots formed the principal 
modes of instruction. There were readers 
in the Inns of Chancery as well as in the 
Inns of Court. In the former they were 
chosen from lists prepared by the Benchers 
of the Inns of Court from the barristers of 
about eight years’ standing. These readers 
had charge of the exercises of the Inns of 
Chancery, and proceeded on much the same 
plan as the Readers in the greater Inns. 

In each of the Inns of Court two Readers 
were chosen yearly by the Benchers from 
among the oldest of the barristers. In the 
Middle Temple the four oldest barristers 
were called the cupboard men, and were of 
quite long standing at the bar. After the 


Readers were elected they attended at the 
next feast day of All Saints, and with great 
ceremony met the judges and sergeants, and 
feasted them in the Hall of the Inn. 
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Readers were expected to take a leading part 
in the conduct of the moots, but the read- 
ings themselves, which came once for each 
of the Readers in the year, were their chief 
duty. 

The readings were attended with much 
form and solemnity. The Reader usually se- 
lected as his topic some statute, and pro- 
ceeded, during three weeks, to point out its 
meaning and to draw learned analogies. His 
theses were supplemented and supported by 
carefully selected authorities, and each day, 
after the reading, these cases were duly ar- 
gued by certain of the barristers who were 
nominated by the Reader as assistants. 
Lord Bacen, when a Reader of Gray’s Inn, 
delivered a weighty discourse on the Statute 
of Uses, and Lord Coke read on a subject of 
equal possibilities. Blackstone was a Reader 
at the Middle Temple, as were others well 
known as judges and advocates. 

The office of Reader was one of great dig- 
nity and attended by burdensome expenses. 
During the time of his service he practically 
kept open house at his Inn, feasting the no- 
bles and judges and great men of the realm. 
It was a rule of the Benchers at one time that 
no Reader could use less than fifteen bucks 
at his feasts, and generally this number was 
greatly exceeded, and augmented by red 
doe. There were savory pasties of game, 
and other equally toothsome viands, and vast 
quantities of ale and wine were consumed. 
The Revels incident to the readings were 
carried out with great merriment and elabora- 
tion, the whole society zealously joining in 
the treading of measures and the drinking of 
copious bumpers of a mixed wine called hy- 
pocras. 

During one of the Revels a play of Shakes- 
peare’s was produced in the Hall of the Mid- 
dle Temple, and masques were frequently 
performed by members of the Societies. In 
the genial times of King Charles IT. the Rev- 
els became quite riotous and scandalized the 


soberer element. One old writer, after a min- 
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ute account of the doings of the Benchers, 
relates that the tooth Psalm having been 
sung, the seniors retired to the library, while 
the younger members of the Society dis- 
ported themselves right joyfully in the Hall. 
Fancy a lecture in Bills and Notes on the 


important requisite for success at the bar. 

After the three weeks of the reading were 
over the Reader left for the vacation, and was 
escorted on the way in state by all the 
younger members of the Society, who gave 
him a great supper at parting. The Reader 
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Negotiable Instruments Act followed by a | was then made a Master of the Bench, and 
Law School smoker, or a moot court | exempted from moots. Readers’of the Mid- 
; meeting followed by numerous bottles, and | dle Temple were entitled to place their coats 
In you have the two sides of the old life of the | of arms on the panels of the Hall of their 





vial Inns of Court. Men are much the same in | Inn, and by special grant of the sovereign 
the all ages, and versatility has always been an | were entitled to bear arms if possessing none. 
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The Readers possessed the right of call to the 
bar, concurrently with the Benchers, before 
the latter assumed that power exclusively. 

In addition to these readings and moots 
the students carried on independent study, 
and thus grew into knowledge of the law. 
The old system tended to accustom them to 
the handling of cases, and thus had some of 
the merits of the method used in the Harvard 
Law School and other schools where the case 
system is used, with the additional training 
got from the oral arguments. The presence 
of the judges and sergeants, and the partici- 
pation of the great men of the bar in the ex- 
ercises of the Inns doubtless had some influ- 
ence on the even development of the law. In 
course of time, however, interest decreased, 
and the training the Inns afforded in the last 
part of the 17th and the 18th centuries was 
poor. 

While there was frequent intercourse be- 
tween the members of the four Inns, it was 
mostly of a social nature. We hear of Lin- 
coln’s Inn as the “ancient ally and friend of 
the Middle Temple,” and in 1422 the Steward 
of the former charged himself with the re- 
ceipt of a cup certain members of his Inn 
had won in a drinking bout with members of 
the Middle Temple. But in the old days the 
four Inns were but loosely allied in their offi- 
cial capacities, and there was no one govern- 
ing body that could be called a university in 
the sense in which the term is used at Oxford 
or Cambridge. 

Of late years the renewed interest in legal 
education has caused the Inns of Court to 
associate. In 1852 the four Inns adopted 
consolidated regulations, and established a 
regular board of examiners, under the direc- 
tion of a Council of Legal Education, com- 
posed of five Benchers from each Inn. This 
Council stands to the Inns in somewhat the 
relation of the University at Oxford or Cam- 
bridge to the colleges, and like the university 
dominates the policy of the Inns. The Reg- 
ulations of the Council concern the admission 


of students, their education and examination, 
the mode of keeping terms, calling to the 
bar, and the taking out of certificates to prac- 
tise under the bar. 

Unless a student has passed a public ex- 
amination for a university, for a commission 
in the army, for the Indian Civil Service or 
their equivalent he must pass an examination 
in the English language, the Latin language, 
and English history given by the Board of 
Examiners. No attorney-at-law or clerk is 
eligible while being a clerk. The student, 
after passing the examination, and having his 
character certified by two barristers, becomes 
a member of one of the Inns of Court at the 
discretion of the Benchers, who can refuse 
admission to any one. 

The modern methods of legal education 
lack the essential features of the old system. 
Formerly the Masters of the Inns partici- 
pated in the exercises and required the work 
to be performed under their supervision. 
The relation of the members of the Societies 
was more intimate, and mutually stimutating. 
To-day the old position of Reader is honor- 
ary, and the moots have fallen into disuse. 
The present training of the Inns consists of 
inviting rather than requiring work. There 
are lectures by eminent men on Constitu- 
tional Law, Procedure, Equity, Civil Law, 
ctc., and the lecturers are called Readers. 
Their assistants are ready to quiz and sug- 
gest, but attendance on these lectures is not 
required. The chief concern of the Inns is 
that the student keep his terms properly, and 
pass the final examination given by the Board 
of Examiners. If these requirements are ful- 
filled the student is eligible for a call to the 
bar. He may gain the knowledge needed for 
the examinations in any way he pleases, and 
the Universities are giving excellent law lec- 
tures. 

In order to keep or “eat his terms” it is 
only necessary that for six days during the 
term (at present three weeks for this purpose) 
the student dine in the Hall of his Inn. In 
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order to have this count he must be present 
at grace before dinner, and remain till the 
concluding grace has been said. If he be a 
University man he need be present at only 
three dinners in a term, and many men keep 
terms while attending the university. It 
would seem that aside from these meals the 
candidate for a call need never go near his 
Inn, and that absolutely no part of his train- 
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The examinations are of two grades,—the 
“pass” and the “honor” examinations, and 
cover jurisprudence, civil and international 
and English law. Passing the honor examin- 
ations entitles the student to seniority in the 
Inns of Court. 

It usually takes three years before a stu- 
dent is called to the bar, and after the call he 
is supposed to read for at least two years 
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IN THE TEMPLE. 


From an engraving, 1710. 


ing need be obtained under its direction. 
The purpose of keeping terms is to give 
the student a chance to be seen by the mem- 
bers of the Inn before his name comes before 
the Benchers for a call. 

In order to qualify for a call the applicant 
must be twenty-one years of age, have kept 
twelve terms, have passed the public examin- 
ation, and have had his name “screened”’ or 
posted in his Inn for fourteen days in the 
term previous to his call. 





more in chambers, beside attending court, 
before he goes into practice for himself. This 
reading in chambers is usually divided as fol- 
lows,—six months with a conveyancer, six 
months with a special pleader, six months 
with a chancery barrister, and six months 
more with a barrister whose practice is in 
that subject which the student has selected 
as his specialty. 

The old system, careful, thorough and 
eminently practical, has entirely passed away. 
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The Inns to-day, aside from their exclusive 
right of call to the bar, and the lectures they 
offer, do little in the way of legal training. 
They afford agreeable places for their mem- 
bers to dine, and historic chambers for their 
quarters. They are pleasant social centers, 
resembling somewhat the Bar Association in 
New York. There are tennis courts in the 
closes, flower shows in the gardens, and 
good music in the Temple Church. There 1s 
even a Rifle Corps of the Inns of Court, that 
George III., on hearing it was composed en- 
tirely of lawyers, named the “Devil’s Own,’ 
but I fancy the legal atmosphere of the times 
of Lord Coke does not hover so thick over 
the old Chambers and Halls. With the 
moots have passed away the formal legal dis- 
cussions that occupied the dinner hour. The 
English barrister of to-day may get the rudi- 
ments of his law from the lectures of his 
university or he may read or tutor in private 
if he chooses. He has not the benefit of 
the old exercises where the juniors and the 
ancients of the bar contended before him for 
their and his instruction. A descendant of 
one of the most famous of English judges, 
who recently visited Cambridge, is reported 
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to have said that there was little regular 
schooling to-day in the iaw in England. 
Dicey’s article in the Harvard Law Review 
seems to show the same opinion. There is, 
however, an increasing interest in the matter, 
and since the Report of the Parliamentary 
Commission in 1854, many plans have been 
suggested to make the training of the Inns 
of Court more effective. It seems likely that 
in the near future there will be a more exact- 
ing and definite mode of study carried out 
under the auspices of the Council of Legal 
Education.. In the constitution of a more 
thorough scheme of legal education there is 
much in the old system worthy of imitation. 

The Inns of Court have been for centuries 
identified with the growth of the common 
law. Once they were esteemed the most re- 
nowned legal university in the world. It is 
to be hoped that they will resume their old 
standing; that the old spirit of eager, care- 
ful, interested study will once more pervade 
the ancient Halls and Chambers of what 
rare Ben Jonson called “the noblest nurser- 
ies of humanity and liberty, the Inns of 


Court.” 
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THE WIT AND HUMOR OF VAGABONDS. 


By JosepH M. SuLLIvan. 


i ee is no independence like that of 

impecuniosity.” As the ancient 
gracefully expresses it,—cantabit 
vacuus coram latrone viator,—the empty 
traveler will sing in the presence of 
the thief, so the vagabond stroller will 
laugh at the display of authority by 
mere judges and magistrates, and when 
cornered will use his ever-ready wit to extri- 
cate himself from whatever trap the officers 
of the law may set for him. The ingenuity 
and learning of the vagabond are well 
known. He can hold ready conversation 
with prince and pauper, philosopher and fool, 
and the brilliancy of his conversation never 
seems to dim, notwithstanding his hardships 
and dissipation. He can detect a soft spot or 
sympathetic straw in the composition of a 
judge quicker than the most astute lawyers. 

I give herewith a few specimens of vaga- 
bond wit and humor for the entertainment 
of the reader: 

“What is your nativity?” asked the magis- 
trate. “I ain’t got any, yir honor,” said the 
blear-eyed vagrant; “the police took every- 
thing I had.” 

Judge H , who had been rather fast 
in his youth, took occasion one day after the 
jury had retired to ask a scamp what had 
become of all their former playmates. The 
rogue replied: “All hanged, my lord, ’cept 
you and me.” 

When Brennan was confined in jail in Ire- 
land on a charge of burglary, a banker, 
whose notes were not held in very high es- 
teem in the community, paid him a visit, and 
sarcastically remarked that he was pleased to 
find him “at home.” Brennan quickly re- 
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plied: “My bankrupt caller, when everyone 
in the country refused your notes, I ‘took’ 
them.” 

An itinerant player, possessed of more wit 
than money, was a short time ago driven by 
that hard master, hunger, to commit the 
crime of poaching in the neighborhood of 
Birmingham, and was, unluckily, detected in 
the act, and carried forthwith before a bench 
of magistrates, where the offense was fully 
proved. The knight of the buskin, however, 
being called on for his defence, astonished 
the learned justices by adapting Brutus’s 
speech to the Romans on the death of Ce- 
sar, to his case, in the following manner: 
‘Britons, hungry men and epicures! Hear 
me for my cause, and be silent that you may 
hear; believe me for mine honor, and 
have respect to mine honor, that you may 
believe; censure me in your wisdom, and 
awake your senses that you may the better 
judge. If there be any in this assembly, any 
dear friend of this hare, to him I say that a 
player’s love for hare is no less than his. Ii, 
then, that friend demand why a player rose 
against a hare, this is my answer:—Not that 
I loved hare less, but that I loved eating more. 
Had you rather this hare were living, and I 
had died starving, than that this hare were 
dead, that I might live, a jolly fellow? As 
this hare was pretty, I weep for him; as he 
was nimble, I rejoice at it; as he was plump, 
I honor him; but as he was eatable, I slew 
him.” Here the gravity of the court was 
obliged to give way; prosecutors, spectators, 
and all burst into laughter at the ready wit 
displayed by the “poor actor,” and the infor- 
mation was withdrawn. 
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A CENTURY OF FEDERAL JUDICATURE. 


III. 


By VAN VECHTEN VEEDER. 


HE career of Chief Justice Taney (1836- 
64) is a striking illustration of the sever- 

ity of public sentiment. For nearly a genera- 
tion this great lawyer served in the highest 
judicial station, if not with complete satisfac- 
tion in all sections of the country, at least 
with recognized judicial integrity and ability. 
But in his old age (with the most laudable 
motive, it may now well be believed) he over- 
stepped the bounds of formal judicial proce- 
dure in one conspicuous instance, and from 
that time, although he had merely pro- 
nounced the views of a court composed of 
several members, he was overborne by re- 
proach and calumny. I say calumny because 
the worst charges made against him in con- 
nection with the Dred Scott case were with- 
out foundation. There was no bargain be- 
tween him and the administration concerning 
the court’s decision. Nor did he express the 
personal opinion that the negro had “no 
rights which the white man is bound to re- 
spect.” This statement was made in connec- 
tion with his declaration that the court had 
no concern with the justice or injustice of 
the law, but must interpret the Constitution 
as it was framed, and was part of an histori- 
cal narrative describing the views sup- 
posed to have prevailed at the time of the 
adoption of the Constitution. Taney had 
long before expressed his own views of slav- 
ery: “It was imposed upon us by another 
nation while we were yet in a state of colo- 
nial vassalaga It cannot be easily or sud- 
denly removed. Yet while it continues it 
is a blot on our national character; and every 
lover of freedom confidently hopes that it 
will be eventually, though it must be grad- 
ually, wiped away.” Chief Justice Taney 
seems to have persuaded himself, or allowed 


himself to be persuaded by his associate, 
Justice Wayne, that he could quiet the gath- 
ering storm by throwing the weight of the 
court’s opinion in the balance. But the right- 
eous sentiment of a people with the govern- 
ing power in their own hands was no longer 
to be stayed out of respect for the political 
compromises of their ancestors. In fact, this 
decision contributed in no small measure to 
precipitate the crisis. The pain and humilia- 
tion which the chief justice must have suf- 
fered in his final years are no small atone- 
ment for any offense. For the civil strife 
which ensued he had no heart; but, though 
he remained true to his oath, he was, never- 
theless, an object of suspicion. He was reap- 
ing the whirlwind. “Since the first organiza- 
tion of this court,” said Attorney General 
Bates, addressing the court at the opening of 
the December term, 1861, “no term has yet 
been held under circumstances so gloomy 
and sorrowful. I look up to that honored 
bench and behold vacant seats. Even this 
august tribunal, the coequal partner in the 
‘government of a great nation, the revered 
dispenser of our country’s justice, shares 
with us in feeling the common sorrows and 
suffers in the common calamity. . . . Your 
lawful jurisdiction is practically restrained; 
your just power is diminished, and into a 
large portion of our country your writ does 
not run, and your beneficent authority to 
administer justice according to law is suc- 
cessfully denied and resisted.” The stern 
necessities of war subjected him to many 
humiliations, which he bore with the utmost 
dignity. When, in 1863, Congress passed 
the act withholding three per cent. of the 
salary of government officers, he wrote a 
letter to the Secretary of the Treasury, point- 
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ing out the unconstitutionality of the law so 
far as it affected the judiciary. “Having been 
honored with the highest judicial station un- 
der the Constitution,” he said in conclusion, 
“I feel it to be more especially my duty to 
uphold and maintain the constitutional rights 
of that department of the government, and 
not by any act or word of mine have it to be 
supposed that I acquiesce in a measure that 
displaces it from the independent position as- 
signed to it by the statesmen who founded 
the Constitution. And in order to guard 
against any such inference I present to you 
this respectful, but firm and decided, remon- 
strance against the authority you have exer- 
cised under this act of Congress; and re- 
quest you to place this protest upon the pub- 
lic files of your office as evidence that I have 
done everything in my power to preserve 
and maintain the judicial department in the 
position and rank in the government which 
the Constitution has assigned to it.” 

In the Merryman case his mandate was 
wholly ignored. After martial law had been 
proclaimed in Maryland, the chief justice, 
upon the application of John Merryman, who 
had been arrested by order of General Cad- 
walader, ordered the release of the prisoner 
on the ground that the President had no au- 
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rect the clerk to transmit a copy, under seal, 
to the President of the United States. It 
will then remain for that high officer, in ful- 
filment of his constitutional obligation, to 
take care that the laws be faithfully executed, 
to determine what measure ‘he will take to 
cause the civil process of the United States 
to be respected and enforced.” 

The last days of his private and domestic 
life were without cheer or comfort. His pri- 
vate fortune had been lost in worthless secur- 
ities. Those who had been dearest to him 
in his domestic life had long since passed 
away. Friends were few to ease the lonely 
hours of infirmity and illness. And when at 
last his indomitable will succumbed to the 
weight of years, the tumult of war drowned 
the feeble voice of regret. Later times have 
done justice to his memory, and there is no 
longer any doubt of the integrity of his char- 
acter, his mental force, and his valuable ser- 
vice to Federal jurisprudence. 

As a lawyer, Taney was little, if at all, in- 
ferior to Marshall. To a mind of singular 
grasp and readiness of apprehension, he 
added, as became a distinguished special 
pleader, a remarkable capacity for subtle dis- 
crimination. “His power of subtle analysis,” 
said such a competent judge as Benjamin R. 


Curtis, “exceeded that of any man I ever 
knew; a power not without its dangers to a 
judge as well as to a lawyer; but in this case 
it was balanced and checked by excellent 
common sense and by great experience in 


thority to suspend the writ of habeas corpus; 
and this being refused, he issued an attach- 
ment against the officer. But the marshall 
was unable to serve the writ. Taney con- 





cluded his calm and dignified review of the 
case in these words: “I have exercised a!i 
the power which the Constitution and laws 
confer upon me, but that power has been 
resisted by a force too strong for me to over- 
come. It is possible that the officer who has 
incurred this grave responsibility may have 
misunderstood his instructions and exceeded 
the authority intended to be given him. I 
shall, therefore, order all the proceedings in 
this case, with my opinion, to be filed and re- 
corded in the Circuit Court of the United 
States for the District of Maryland, and di- 


practical business.” His vigorous inteliect 
had been thoroughly trained and developed 
dy a life of studious habits, and, if without 
brilliancy, he was logical, scholarly and 
sound. 

Frail and emaciated in physique and with- 
out an imposing presence, afflicted with a 
species of morbid self-consciousness which 
he was never overcome, he was, 
nevertheless, a man of great dignity. Asa 
presiding officer he endeared himself to the 
Tt is 
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bar by his gentleness and courtesy 
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said that he would not allow even a court of- 
ficer to read a newspaper during the sittings 
of the court. His apparent indifference to 
public opinion was probably one of the 
causes of his unpopularity with the general 
public. He never noticed newspaper attacks, 
believing that “the daily press, from the na- 
ture of things can never be the ‘field of fame’ 
for judges.” 

Although he was not able to dominate the 
court as Marshall had done, his associates 
were unanimous in their testimony to the 
force and influence of his great qualities of 
mind and character in the consultation room. 
The reports during his twenty-eight years’ 
service, from the last six volumes of Peters 
to Black, contain only about three hundred 
opinions by him. His delicate health pre- 
vented him from writing many elaborate 
opinions; and it is said also that he was 
kindly disposed to give his associates an 
opportunity to distinguish themselves in for- 
mulating the conclusions of the court. Taney 
differed from the majority of his colleagues 
in less than thirty cases, and seldom without 
the concurrence of one or more justices. He 
formulated his dissenting views in only seven 
cases, three of which were admiralty cases, 
turning upon questions of fact. His dissent- 
ing opinions in the Wheeling Bridge case, 
Taylor v. Carryl, State of Massachusetts v. 
State of Rhode Island are among his most 
elaborate efforts. Only one of his judgments 
on circuit was reversed on appeal (Haney v. 
Baltimore Steam Packet Co., 23 How. 287.) 
His opinions are written in a style which 
Chief Justice Chase paid the high compli- 
ment of studying as a professed model. 
Probably his opinions in the Genesee Chief, 
Luther v. Borden and Ableman 7. Booth are 
the best specimens of his style and method. 

In considering the value of his labors as a 
contribution to Federal jurisprudence, it 
must be conceded that they were especially 
useful in reforming and perfecting the rules 


f practice. The practice of the court had be 


| 
| 
| 
| 
| 
| 
| 
| 


come loose and uncertain during the latter 
part of Marshall’s service, and the increasing 
business of the court demanded its reduction 
to form and system. This was a subject con- 
genial to Taney’s mind, and a large propor- 
tion of his opinions deal with it. Some of his 
opinions on the larger aspects of this subject, 
such as Kendall v. United States and State 
of Rhode Island v. State of Massachusetts, 
repay careful examination. 

In general tendency in the construction of 
Federal powers the court under Taney and 
the reconstructed bench undoubtedly showed 
wide divergence from the views of Marshall 
and his associates. The broad and liberal 
interpretation of Federal powers which had 
so long prevailed were now checked. Taney’s 
theory of government differed radically from 
that of his predecessor, and it was not to be 
expected that he would divest himself of his 
fundamental convictions in the exercise of ju- 
dicial functions. This general tendency was 
accompanied by a decided lack of uniformity 
of opinion, and it would seem that the prac- 
tice of seriatim opinions was resumed be- 
cause of this lack of cohesion. It was not 
until the latter part of Taney’s service that 
the general concurrence of opinion by the 
chief justice and Justices Nelson and Camp- 
bell exercised something like a dominant 1n- 
fluence. But it is questionable whether the 
extent of counteracting influence of Taney 
and ‘his associates has not been overesti- 
mated by popular opinion. We can now see 
the value of their critical attitude. Their 
work served, as Mr. Carson says in his schol- 
arly history of the court, to check excesses, 
to limit extravagances of doctrine, to awaken 
and develop new powers, to moderate ten- 
dencies, to introduce contrasts and elements 
which could be used in after years. 

After Marshall's death, three important 
cases of constitutional law upon which there 
had been a difference of opinion came up for 

Mavor of New York o. Miln, 
Bank of Kentucky, and Charles 


re-argument 


Briscoe 
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River Bridge v. Warren Bridge. The case 
of Mayor of New York v. Miln, together 
with the subsequent cases known as the Li- 
cense and the Passenger Cases, involved a 
review of doctrine of Gibbons v. Ogden and 
Brown v. Maryland, with respect to regula- 
tion of commerce. In the first-named case it 
was decided that a New York statute requir- 
ing masters of vessels to make reports of 
passengers on arriving was a police regula- 
tion which did not interfere with the powers 
of Congress with respect to the regulation 
of foreign commerce. In the License Cases 
it was held that a State might regulate or 
prohibit the retail sale of wines or spirits that 
Congress had authorized to be imported, 

own 
In the 


each justice having, however, his 
method of reaching that conclusion. 

Passenger Cases the judgment of the court 
was that a State might impose a head tax on 
mimigrants, the power of Congress to regu- 
late commerce not being exclusive. Briscoe 
7. Bank of Kentucky involved the correct- 
ness of the decision with respect to the emis- 
sion of bills of credit in Craig v. Missouri, 
and Marshall's reasoning in that case was 
Charles River Bridge 
«. Warren bridge called in question the con- 


distinctly repudiated. 


struction of the contract clause of the Consti- 
tution as applied in Dartmouth College v. 
Woodward and Fletcher v7. Peck, and it was 
specifically held that the States were free to 
authorize bridges, railroads and other simi- 
lar improvements without regard to implied 
contracts in former grants and monopolies. 
In Mayor of New York v. Miln, 


3riscoe v. 


Bank of Kentucky and Charles River 
Bridge v. Warren Bridge, Justice Story 


dissented with the energy of despair. But 
the dire prophesies of Kent and Webster 
which these judgments evoked have not 
been realized. The clause has 
continued to be a subject upon which a wide 


commerce 


difference of opinion exists, and not until our 
own day has Taney’s judgment in the New 
Hampshire License Case 


been distinctly 
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overruled. The doctrine of Briscoe v. Bank 
of Kentucky has ever since been maintained; 
and the decision in Charles River Bridge v. 
Warren Bridge was the beginning of a move- 
ment to Marshall’s doctrine 
which has continued to this day. By the 
logical application of Marshall’s doctrine the 
State, as Judge Hare says, “was stripped of 
prerogatives that are commonly regarded as 
inseparable from sovereignty, and might 
have stood, like Lear, destitute before her 
offspring, had not the police power been 
dexterously declared paramount and used as 


circumvent 


a means of rescinding improvident grants.” 

The court’s refusal in Luther v. Borden, 
to interfere with the political issues arising 
out of “Dorr’s Rebellion” is amply justified 
by Chief Justice Taney’s lucid exposition. 
“The high power has been conferred upon 
this court of passing judgments upon the 
acts of the State sovereignties and of the 
branches of the 
Federal determining 
whether they are beyond the limits of power 


tegislative and executive 


Government, and of 
marked out for them respectively by the 
United This 
tribunal, therefore, should be the last to over- 


Constitution of the States. 
step the boundaries which limit its own juris- 
diction; and while it should always be ready 
to meet ahy question confided to it by the 
Constitution, it is equally its duty not to pass 
beyond its appropriate sphere of action, and 
to take care not to involve itself in discus- 
sions which properly belong to other for- 
ums.” It would have been well if Taney had 
always been guided by this sentiment. 

For the rest, Federal authority was sus- 
tained and conserved in such cases as Prigg 

Pennsylvania (in which the chief justice 
or the first time pronounced a State law un- 
constitutional), Pennsylvania v. Wheeling 
sridge Company, Rhode Island v. Massa- 
chusetts, Ableman v. Booth and the Prize 
Cases; while Swift v. Tyson, Waring v. Clark 
and the Genesee Chief are landmarks in the 
development of Federal jurisdiction. In his 


z 
f 
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bold and vigorous opinion in the latter case 
he made a memorable contribution to Fed- 
eral jurisprudence by extending the Federal 
admiralty jurisdiction over the great lakes 
These lakes,” 
Different 
States border on them on one side, and a for- 
A great and grow- 


and their connecting waters. 
he said, “‘are in truth inland seas. 


eign nation on the other. 
ing commerce is carried on upon them be- 
tween different States and a foreign nation, 
which is subject to all the incidents and haz- 
ards that attend commerce on the ocean. 
Hostile fleets 
and prizes been made, and every reason 
which existed for the grant of admiralty jur- 
isdiction to the General Government on the 


have encountered on them, 


Atlantic Seas applies with equal force to the 
lakes. . . The only objection made to this 
jurisdiction is that there is no tide in the 
lakes or the waters connecting them; and it 
is said that the admiralty and maritime juris- 
diction, as known and understood in Eng- 
land and in this country at the time the Con- 
stitution was adopted, was confined to the 
ebb and flow of the tide. Now there is cer- 
tainly nothing in the ebb and flow of the tide 
that makes the waters peculiarly suitable for 
admiralty jurisdiction, or anything in the ab- 
sence of a tide that renders it unfit. If it 
is a public navigable water on which com- 
merce is carried on between different States 
and nations, the reason for the jurisdiction is 
precisely the samme. And if a distinction is 
made on that account it is merely arbitrary, 
without any foundation in reason; and, in- 
deed, would seem to be inconsistent with it.” 

It remains to consider the Dred Scott case. 
Even at this late day, a statement of the is- 
sues involved and of the court’s procedure 
may serve a useful purpose. Dred Scott, a 
negro of African descent, brought an action 
in the United States Circuit Court for the 
District of Missouri to establish his freedom. 
In order to give the necessary jurisdiction he 
described himself as a citizen of the State 
of Missouri, and the defendant, the adminis- 


The Green Bag. 


trator of his reputed master, as a citizen of 
the State of New York. The defendant in- 
terposed a plea to the jurisdiction, alleging 
that the plaintiff was not a citizen of Mis- 
souri, because he was a negro of African de- 
scent whose ancestors had been brought to 
To this plea 
there was a general demurrer, which was sus- 
tained. The defendant then pleaded in bar of 
the action that the plaintiff was the property 


this country and sold as slaves. 


of the defendant. The case was tried upon 
an agreed statement of facts, from which it 
appeared that in 1834 Scott was a negro 
slave belonging to Dr. Emerson, a surgeon 
in the United States Army. In that year 
Dr. Emerson took the plaintiff to a military 
post at Rock Island, in the State of Illinois, 
and held him there as a slave until 1836. 
Scott was then removed to Fort Snelling, 
north of the State of Missouri, and held there 
until 1838, when he was taken to Missouri, 
where he was afterwards sold to the defend- 
ant as a slave. It also appeared that Scott 
had theretofore brought suit for his freedom 
in the Missouri courts, and that the Supreme 
Court of that State had decided adversely to 
him. 

At the trial there was a verdict and judg- 
ment for the defendant, whereupon the plain- 
tiff brought the case to the United States 
Upon the 
record thus made there were, therefore, two 
main questions: upon the plea to the juris- 
diction, whether Scott could be a “citizen”; 


Supreme Court on a writ of error. 


upon the plea to the merits, his personal 
status as affected by his residence in a free 
Territory, and his return to Missouri, which 
involved the consideration of the constitu- 
tional power of Congress to prohibit slavery 
in a part of the Louisiana Territory. If, 
therefore, the court should decide that he was 
a citizen, notwithstanding his African de- 
scent, then the case would necessarily be ex- 
amined upon the merits; but if it decided that 
he could not be a citizen, then, according to 
recognized procedure, the case should have 
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been dismissed for want of jurisdiction 
without any expression of opinion upon 
the merits. After the first argument of 
the case the majority of the court came 
to the conclusion that it was unneces- 
sary to decide the question of citizenship, but 


that the case should be decided upon the 


Scott’s original condition so as to prevent 
that condition from re-attaching after his re- 
turn to Missouri, and that this determination 
of the Supreme Court of Missouri was bind- 
ing upon the Federal courts. In this way 
ny expression of opinion upon the constitu- 
tional power of Congress to prohibit: slavery 





———— 


Copyright by Hampton L. Carson 
merits; and in an opinion prepared by Justice 
Nelson it was accordingly declared that the 
judgment of the lower court should be af- 
firmed on the ground that the highest court 
in Missouri had declared that a residence in 
the free State of Illinois had not changed 


Courtesy of P. HU. Ziegler and Compan 
in the Territories was astutely avoided. But 
a motion for re-argument was made and 
granted before this conclusion was an- 
nounced, and Justice Nelson’s opinion was 
set aside. After this second argument Jus- 
tice Wayne seems to have persuaded himself 
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that it was practicable to quiet the rising 
storm of slavery agitation by throwing the 
weight of the court’s influence in favor of 
the contention that Congress had no power 
to prohibit the introduction of slavery in the 
Territories; and he was able, apparently, to 
convince a majority of his colleagues of the 
expediency of such a course of action. 

In an elaborate opinion, characterized by 
great ingenuity and learning, Chief Justice 
Taney held that a free negro oi African de- 
scent, whose ancestors were brought to this 
country and sold as slaves, is not a citizen 
within the meaning of the Constitution, and 
that the judgment of the court below was, 
therefore, erroneous, as it had no jurisdiction 
of the controversy between the parties; that 
Scott remained a slave, and that the Mis- 
souri Compromise Act of 1820 was unconsti- 
tutional and void. Six of the nine judges 
concurred in holding that the plaintiff was a 
slave and that the judgment should be af- 
Wayne 


Daniel and Campbell 


firmed. Justice concurred abso- 
lutely, and Justices 
generally, with the views of the chief justice. 
Although Justice Nelson doubted whether 
the accuracy of the judgment upon the de- 
murrer to the piea in abatement was not ad- 
mitted by the defendant's plea in bar, he con- 
curred in the view that the Circuit Court was 
without jurisdiction for the reason that the 
plaintiff was a slave. Justice Grier concurred 
in Justice Nelson’s opinion, and also agreed 
with the chief justice that the Missouri Com- 
promise was void. Justice Catron thought 
the judgment upon the plea in abatement 
was not open to examination, but concurred 
generally with the chief justice upon the 
other points. All these judges must, there- 
fore, share in the responsibility for this judg- 
Justices McLean and Curtis dis- 
sented. The former held that the judgment 
given of the Circuit Court on the plea in 
abatement was a finalitv, and dissented 7” 


ment. 


toto from the opinion of the court. Justice 


Curtis’ dissenting opinion is a luminous, 
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learned and masterly consideration of i.i¢ 
whole controversy. He effectually exposed 
the irregularity of the action of the majority 
of the court in deciding, under a plea to the 
jurisdiction, that the lower court had no jur- 
isdiction to hear and determine the cause, 
and then proceeding to decide a question of 
constitutional law which could arise only 
on a plea in bar to the merits of the action. 
“I do not consider it to be within the scope 
of the judicial power of the majority of the 
court,” he said, “to pass upon any question 
respecting the plaintiff's citizenship in Mis- 
souri, save that raised by the plea to the jur- 
isdiction, and I do not hold any opinion of 
this court, or any court, binding, when ex- 
pressed on a question not legitimately before 
it. The judgment of this court is that the 
case is to be dismissed for want of jurisdic- 
tion because the plaintiff was not a citizen 
of Missouri, as he alleged in his declaration. 
Into that judgment, according to the settled 
course of this court, nothing appearing after 
a plea to the merits can enter. A great ques- 
tion of constitutional law, deeply affecting 
the peace and welfare of the country, is not, 
to be thus 


opinion, a fit subject 


oral 


in my 
reached 
* Chief Justice Taney’s ablest opinions are Genesee 
Chief, 12 Howard 443; Charles River Bridge 7. Warren 
Bridge, 11 Peters 420: Ableman Booth, 21 Howard 
506; Luther 7. Borden, 9 #4. 1; Kendall 7. United States, 
12 Peters 5243; Aw parte Merryman, Taney 246; The 
Passenger Cases, 7 Howard 283; The License Cases, 5 
i. 504; Prigg 7. Pennsylvania, 16 Peters 539; Pennsyl- 
vaniaz. Wheeling Bridge Co.; Dred Scott 7. Sanford, 
1g Howard 393; Khode Island Massachusetts, 12 
Peters 657; Bank of Augusta 7. Erle, 13 74. 519; Groves 
v7. Slaughter. 15 74. 449; Taylor 7. Carryl, 20 Howard 
583; Waring Clark, 5 74. 441; Kentucky 7. Ohio, 
Neil Moore & Co. 7. Ohio, 3 Howard 720; Martin 7. 
Waddell, 16 Peters 307; Maryland 7. Baltimore & Ohio 
R. R. Co., 3 Howard 534; United States 7. Rogers, 4 36. 
567; United States 7. King, 3 76. 773; O’Rellly 7. Morse, 
15 26.62; Kentucky zv. Dennison, 24 74. 60; Perrine z 
Canal Co., 9 #4. 172; Branson 7. Kinzie, 1 Howard 311; 
Kennett 7. Chambers, 14 76. 38; Ohio Life Insurance 
Co. 7. Debalt, 16 76. 416; Holmes 7. Jennison, 14 Peters; 
Gittings 7. Crawford, Taney 1; United States 7. Amy, 
Federal Cases, No. 14445; Cushing 7. Owners of Ship 
John Fraser, 21 Howard 185; United States v. Guillem, 
11 26. 47; Ohio Life Insurance Co. 7. Debolt, 16 #6. 416; 
Ohio & Mississippi Railroad Co. 7. Wheeler, 1 Black 
286; Bank of United States 7. United States, 2 Howard 
711 & Appendix; The St. Lawrence, 1 Black 522. 
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son and Grier alone survived, and Catron 
died in the following year. During the last 
two years of Tanev’s tenure four new judges 


Nineteen associate justices served with | 
Chief Justice Taney during his twenty-eight 
years’ presidency. Of his associates at the | 
time he took his seat—Story, Thompson, | were appointed, but they, like his successor, 
McLean, Baldwin, Wayne and Barbour—all | belong to another era. Taney’s principal! as- 
save McLean and Wayne, had dropped out | sociates in point of service were, therefore, 





tesy of P. W. Ziegler and Company. 
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before 1850. Meanwhile, Catron, Mchinley, | McLean, Wayne, Catron, Daniel, Nelson and 
Daniel, Nelson, Grier and Woodbury had Grier. 
succeeded to vacancies; and in the next dec- Among Taney’s earlier’ associates Mc- 
ade came Curtis, Campbell and Clifford. At Lean, Baldwin, Wayne and Catron were 
Taney’s death, in 1864, Wayne, Catron, Nel- most generally efficient. Justice McLean 
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(1829-61) was a lawyer of great force and 
ability, and the reports of his time bear ample 
testimony to his varied powers. After 
Story’s death, he was the principal critic of 
the constitutional views of the chief justice. 
Although his celebrated dissent in the Dred 
Scott Case, 19 Howard 393, was overshad 
owed by the wonderful effort of his col- 
league, Justice Curtis, his clearness of 
thought and vigor of expression may be stud- 
ied to advantage in Prigg v. State of Penn- 
svlvania, 16 Peters 539, probably his ablest 
effort, as well as in the cases given in the 
note below. 

Qn the other hand, Justice Baldwin (1830 
44), who was also a man of extraordinary 
mental force, was in general accord with the 
constitutional views of his chief, and sup 
ported him with vigor and ability. He for- 
mulated his constitutional theory in 1837 in 
a treatise on the Origin and Nature of the 
Constitution and Government of the United 
States. His opinion in MeGill v. Brown, 
Brightly (Penn.) 346, indicates his learning; 
his intellectual characteristics are illustrated 
by his opinions in State*of Rhode Island v. 
State of Massachusetts, 12 Peters 657, and in 
the cases in the note below.? His dignified 
and impressive submission of the law to a 
jury in United States v. Wilson, Baldwin 99, 
could not be improved: “We have thus 


™ Mayor of New Orleans 7. United States, 1o Peters 
662: Briscoe 7. Bank of Kentucky, 11 74. 257: Graves 7. 
Slaughter, 15 76 449; The Wheeling Bridge Case, 9 
Howard 647; 13 #6. 518; 18 ¢. 421; Green 7. Neal’s 
Lessee, 6 Peters 291; Hazard 7. New England Marine 
Insurance Company, 8 Peters 557: Wheaton 7. Peters, 
8 7. 591; The License Cases, 5 Howard 504; The Pass- 
enger Cases, 7 76. 283; The Magnolia, 20 #4. 296: Fox v. 
State of Ohio, 5 74. 410; State Bank of Ohio ~. Knoop, 
16 7/, 369; Jackson 7. James, 20 74. 296; Spooner 7. Mc- 
Connell, 1 Mclean 337; Bartlett 7. Crittenden, 5 24. 32; 
and the Nautrality Cases in 2 McLean 1 and 5 74. 306. 
Craig 7. Missouri, 4 Peters 410; Graves 7. Slaughter, 
15 74. 449; Mayorof New York 7. Miln, t1 74. 102: Bris- 
coe 7. Bank of Kentucky, #6. 257; Charles River Bridge 7. 
Warren Bridge, 7. 420; Harrison Nixon, 9 74. 505; 
v7. Fleeger, 11 Peters 185; McCracken 7. Hay 


Poole 
ward, 2 Howard 608; United States 7. Holmes, 1 Wal- 
lace, Junior 1; United States 7. Wilson, Baldwin 78; 


Baker 7. Biddle, 74. 394; Tilghman Tilghman’s Ex- 


ecutors, 76. 464. 


stated io you the law of this case under the 
solemn duties and obligations imposed upon 
us, under the clear conviction that in doing 
so we have presented to you the true test by 
vhich you will apply the evidence to the 
case; but you will distinctly understand that 
you are the judges of the law and the fact in 
a criminal case, and are not bound by the 
opinion of the court; you may judge for 
yourselves, and if you should feel it your duty 
to differ from us you must find your verdict 
accordingly. At the same time, it is our 
luty to say that it is in perfect accordance 
with the spirit of our legal institutions that 
courts should decide questions of law and 
juries of fact; the nature of the tribunals nat- 
urally leads to this division of duties, and it 
‘s better, for the sake of public justice, that 
it should be so; when the law is settled by a 
court there is more certainty than when done 
by a jury, it will be better known and more 
respected in public opinion. But if you are 
prepared to say that the law is different from 
what you have heard from us vou are in the 
exercise of a constitutional right to do so. 
We have only one other remark to make on 
this subject—by taking the law as given by 
the court you incur no moral responsibility ; 
in making a rule of your own there may be 
some danger of mistake.” 

Although Justices Wayne (1835-67) and 
Catron (1837-65) were quite generally effi- 
cient in the performance of the varied duties 
of the court, their chief distinction was at- 
tained as specialists. Wayne was especially 
influential in the domain of admiralty !aw, 
although some of his opinions on constitu- 
tional law and on public land titles have been 
highly respected.’ Justice Catron was an 

> Justice Wayne's leading cases are Waring v. Clark, 
5 Howard 441; Cutler 7. Rae, 7 Howard 729; Prigg 7. 


State of Pennsylvania, 16 Peters 539: The Passenger 
Cases, 7 Howard 283: United States 7. King, 7 74. 883; 
Story 7. Livingston, 13 Peters 359; Raymond 7. Tyson, 
17 Howard 53; Perrin 7. Casey, 24 76. 465; Ex parte 
Wells, 18 74. 307: Warner 7. Martin, 11 26. 209; Dodge 
7. Woolsey, 18 74. 331; Barber 7. Barber, 24 76. 582, and 
his charge on the slave trade, Federal Cases, No. 
$260, a. 
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expert in the law relating to public land 
titles. His style may be observed in State 
Bank of Ohio v. 
the License Cases, 5 1b. 504: the Passenger 
Cases, 7 1b. 283, and Dred Scott 7. Sanford, 
19 1b. 393. 


Knoop, 16 Howard 369; 





‘ 


eS 


dall «. United States, 12 Peters 524, and 
Mavor of New York v. Miln, 11 ib. 102. 
During a much longer service McKinley 
made little impression; he is less known than 
any of the modern justices. See, however, 


his strong dissenting opinion in Lane v. 
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Justices Barbour (1836-41), McKinley 
(1837-52) and Daniel (1841-60) made no con- 
spicuous contribution to Federal jurispru- 
Barbour served only five years, but 
See Ken- 


dence. 
gave good promise of usefulness. 





Ziegler and Company 
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Daniel is remembered 
His eccentric views 


Mick, 3 Howard 464. 
as the dissenting judge. 
of constitutional construction have, however, 
unduly limited the public estimate of his ca- 


pacity. His ability, particularly in admiralty, 





if 
1365 
was unquestioned. His powerful argument 
in the case of the Genesee Chief, 12 Howard 
443, admits of no disparagement.’ 

* See also Waring wv. Clark, 5 Howard 441; The Mag- 
nolia, 20 74. 296; New Jersey Steam Navigation Com- 


pany z. Merchants’ Bank, 6 #4. 344; Marshall 7 Balti- 
more and Ohio R. R. Co., 16 #6. 314; White 7. Nicholls, 
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3 #6. 266; The License Cases, 5 #4. 514; B. and S.R. R. 
Co. v. Nesbit, 10 76. 395; Fox v. State of Ohio, 5 #é. 
410; Withers 7. Buckley, 20 #6. 84, and West River 
Bridge Company 7. Dix, 6 7. 507. 

Correction :—-In the February number, on page 8o, 
the first paragraph of the note purporting to give Mr. 
Justice Story’s leading opinions refers to Mr. Justice 
Washington’s opinions, and should have been printed 
on page 75. 


A TWENTIETH CENTURY TRIAL FOR HIGH TREASON. 


By Lucius F. CRANE, 


OF the Middle Temple, Barrister-at-Law. 


TRIAL for high treason is a circum- 
stance of such unusual occurrence in 
England that that of Colonel Arthur Lynch, 
which has lately been concluded, caused no 
small degree of excitement. The fact, too, 
that Lynch was indicted mainly under a stat- 
ute as old as 1351 [25 Edward III. St. 5, ¢ 2,] 
and that the trial took place “* at bar” lent 
additional interest to the case. 

It will be remembered by students of the 
ancient-day law that under 25 Edward III. 
seven distinct offences were mentioned, each 
of which constituted the crime of high trea 
son, but only the following offence is of im- 
portance in the present case, vis.: “or if a 
man do levy war against our Lord, the King, 
in his realm, or be adherent to the King’s 
enemies in his realm, giving to them aid or 
comfort in his realm, or elsewhere, and there- 
of be proveably attainted of open deed by the 
people of their condition.” By 35 Hen. VIII. 
c 2, the law of England is made to extend to 
High Treason committed out of the realm of 
I:ngland by any subject of His Majesty. 

Arthur Lynch, the defendant in the latest 
action under the statute, is an English sub- 
He is a 


who has 


ject. born apparently in Australia. 
man of about forty vears of 
been chiefly occupied in journalism and lit- 


age, 


erary work, much of which has been done in 


Paris. 
ever, is that he is the member of Parliament 


The most curious point of all, how- 


elect ior Galway in Ireland. 

In January, 1900, three months after the 
beginning of the Transvaal War, he pro- 
ceeded to the Transvaal, and there he became 
colonel of the 2nd Irish Brigade—a motley 
collection of foreigners, which numbered 
amongst its members a good many Irishmen. 
This brigade, with Lynch at its head, took 
part in numerous operations against the 
English. Before joining this brigade, how- 
ever, the defendant made a declaration of his 
willingness to take up arms on behalf of the 
Transvaal, and took an oath of allegiance to 
the South African Republic as a condition 
precedent to acquiring the franchise. 
Whether letters of naturalization followed or 
not is not clear. On March 2ist, Lynch 
signed an address, headed “To Irishmen,” 
which was stuck up outside the camp and 
published in the Standard and Diggers’ News 
on March 22d. It called upon Irishmen to 
join his brigade “for the sake of liberty, etc., 
ete..” and was signed: 

Arthur Lyneh (Colonel Irish 
By Krugersdorp Laager, near Glencoe. 


srigade IT.) 


Such. in short, is the first of his offences. 
In reality, they were embodied in an indict- 
ment consisting of four counts which took 
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about half an hour to read. Each count was 
for adhering to, comforting and aiding the 
Queen’s enemies, after which was set forth 
the various overt acts constituting the of- 
fence. 

The trial commenced on January 23d, in 
the Lord Chief Justice’s Court before Lord 
Alverstone (Lord Chief Justice), Mr. Justice 
Wills and Mr. Justice Channels, a true bill 
having been found against the prisoner on 
December 19th. An imposing array of coun- 
sel was engaged in the case, amongst whom 
may be mentioned, for the Crown, the Attor- 
ney General (Sir R. B. Finley, K. C.), the 
Solicitor General (Sir E. Carson, K. C.), Mr. 
H. Sutton, Mr. Charles Matthews and Mr. 
Guy Stephenson, instructed by Lord Desart, 
the Director of Public Prosecutions; for the 
prisoner, Mr. Shee, K. C., Mr. Avory, K. C., 
Mr. Brion and Mr. Dwyer. 

The court having been opened, the usual 
proclamation was made and the jury were 
empanelled. About one hundred and fifty 
jurymen had been summoned, but as no one 
was challenged this proceeding only occu- 
pied a few minutes, and the Master of the 
Crown Office then read the indictment. 

The prisoner was next called upon to 
plead, but before he did so his counsel moved 
to quash the indictment on the ground that 
it disclosed no offence under the statute. The 
motion was, however, refused by the court 
on the ground that this was not the proper 
time at which to take the objection. 

The prisoner then pleaded “not guilty,” the 
jury were sworn, and the Attorney General 
opened the case for the Crown. The prison- 
er’s points of defence were, in the main, three 
in number. First, that already noticed; sec- 
ondly that he was a naturalized burgher; 
and thirdly, that he was in the Transvaal and 
with the 2d Irish Brigade in his capacity as 
a journalist and war correspondent and not 
as a combatant. 

On the first point, when it eventually came 
on for discussion, the prisoner’s counsel ar- 
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gued that the words “be adherent to the 
King’s enemies in his realm” must mean 
either (1) that the accused person being in 
the realm has been adherent to the King’s 
enemies wherever they were, or (2) that the 
enemy being in.the realm the accused had 
been adherent to them wherever he was. But 
every case that had been decided impliedly 
decided that the accused must be in the realm 
when he did the overt act. 

The Lord Chief Justice—What do you say 
the words “or elsewhere’ in the section 
mean? 

Mr. Avory said that if the accused person 
was in the realm he might be giving aid to 
and comforting the King’s enemies outside 
the realm. The point was, however, as will 
be readily surmised, not allowed. Nor had 
the contention of the defence that the pris- 
oner was a properly naturalized burgher a 
more successful result. Mr. Shee’s and Mr. 
Avory’s argument on this point was to the 
effect that the Naturalization Act of 1870 
laid down no limit of time or circumstances 
as to when a citizen might become a natur- 
alized member of a foreign State. The legis- 
lation did not intend to treat as a traitor a 
subject who in fact became naturalized 
abroad. 

The Attorney General replied that the 
point taken for the prisoner was, that al- 
though war was raging between this country 
and another, a British subject might lawfully 
become naturalized under the Act of 1870. 
He should ask their Lordships to say that 
this statute had no application to an act 
which in itself would be a crime. It was nat- 
uralization in view of the existence of a state 
of war, naturalization which could only be 
obtained upon this British subject pledging 


_ himself to fight against Great Britain. The 


naturajization could not in fact be obtained 


‘ until the prisoner had adhered to the enemies 


i his country, and had made a declaration 
that he was willing to take up arms against 
this country. Thus, in effect, two overt acts 
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were committed before the supposed natural- 
ization took place. The Lord Chief Justice, 
in deciding the point in favor of the Crown, 
said that none of their Lordships had any 
doubt about it, but having regard to the na- 
ture of the proceedings they thought it better 
that it should be argued out. 

Finally there is the point that Lynch was a 
journalist and not a combatant, but though 
two or three witnesses were called by him to 
show that he was a correspondent, the evi- 
dence adduced by the prosecution was over- 
whelming against him. The trial, after last- 
ing three days, ended on January the 24th in 
a verdict of guilty, the jury only being absent 
twenty-six minutes. The prisoner having 
nothing to say, the judges assumed the black 
cap and judgment was pronounced by Mr. 
Justice Wills, the i 


the following impressive terms: 


senior puisne judge, in 


“Arthur Alfred Lynch, otherwise Arthur 
Lynch, the jury have found you guilty of the 
crime of high treason, a crime happily so 
rare that in the present day a trial for treason 
seems to be almost an anachronism—a thing 
of the past. There can be no doubt that in 
times gone by there was great abuse, and 
many persons were indicted, convicted, and 
punished for matters which would not now 
be thought worthy of serious or, perhaps, 
any notice. There has been a kind of na- 
tional reaction by which many persons have 
been disposed to treat serious crimes against 
the State as if the name of treason, and as if 
the thing, no longer existed. One moment 
of reflection will show you how erroneous 
Civilized communities 
exist for the purpose of mutual succor and 
They afford protection to their sub- 


jects from foreign aggression and domestic 


is such a conception. 
support. 
violence and wrong, and they expect in re- 


civilized 
community vet has failed to punish severely, 


turn loyalty and allegiance. No 


when it has once been made out, defection 
from that loyalty, whether by way of open 
war or secret intrigue; and if every one who 
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disapproves oi the foreign or domestic policy 
of his country was at liberty to take up arms 
against her and to attempt to join her ene- 
inies to her destruction, the very foundations 
of civilized society would be gone and vio- 
ience and anarchy would take the place of 
ordered government. ‘he misdeeds which 
have been done in this case, and which have 
brought you to the lamentable pass in which 
you stand, niust surely convince the most 
sceptical and apathetic of the gravity and 
crime... . The only—I will 


reality of the 


not say excuse, but palliation that | can find 
for conduct like yours is that it has been for 
some years past the fashion to treat lightly 
matters of this kind, so that men have been 
perhaps encouraged to play with sedition and 
.O toy With treason, wrapt in a certain proud 
consciousness of strength begotten of the 
deep-seated and weil-founded conviction that 
the lovalty of her people is supreme, and true 
authority in this country has slumbered or 
has treated with contemptuous indifference 
It may be that 
notion that 


speeches and acts of sedition. 
you have been misled into the 
no matter what you did, so long as your con- 
duct could be called a political crime, it was 
of no consequence. But it is one thing to 
talk sedition and to do small seditious acts, 
it is quite another thing to bear arms in the 
ranks of the foes of your country, and 
Between the two the difference is 


He who has attempted 


against it. 
immeasurable. . 
to do his country such irreparable wrong 
must be prepared to submit to the sentence 
which it is now my duty to pronounce upon 
you. The sentence of this court—and it is 
pronounced in regard to each count of the 
indictment—is that you be taken hence to the 
place from which you came, and from thence 
io a place of execution, there to be hanged 
by the neck until you are dead.” 

The prisoner was then removed. 

Since Mr. Justice Wills pronounced those 
words Lynch has been reprieved and his sen- 
tence of death commuted to that of penal 
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servitude for life. It may be of interest, how- 
ever, to compare with them the last few 
words pronounced by Lord Chief Justice 
Abbott in passing sentence on the Cato street 
conspirators in 1820—the last to suffer 
the extreme penalty for high treason. He 
said: “Repent, I exhort you—repent, and ob- 
tain the mercy of that God whom you have 
offended. The judgment of the law is, that 
you, and each of you, be taken from hence 
to the gaol from whence you came, and that 
you be drawn on a hurdle to the place of 
execution, and there be hanged by the neck 
until you be dead; and that afterwards your 
heads be severed from your bodies, and your 
bodies divided into four quarters, and be dis- 
posed of as His Majesty shall direct, and 
may the God of Mercy have mercy upon 
your souls.” On May Ist the first part of 
the sentence was carried out, “His Majesty 
having been graciously pleased to remit” the 
latter part. 

In every other case since 1820 the prisoner 
when sentenced to death has had that sen- 
tence commuted; thus, for example, Frost, 
the Chartist, Smith O’Brien, M. P., the Irish 
Patriot, who received an unconditional par- 
don after seven years’ transportation, and yet 
another Irishman, J. F. X. O’Brien, who, 
though sentenced to death, still survives to 
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tell the tale and to represent an Irish con- 
stituency in the House of Commons. Pre- 
sumably the same course will be adopted in 
Lynch’s case as was necessitated in that of 
Smith O’Brien, M. P., with regard to the 
representation of his constituency. There, 
the House of Commons on May 18th, 1849, 
ordered a writ to issue for the election of a 
new member for the County of Limerick “in 
the room of William Smith O’Brien, ad- 
judged guilty of High Treason.” 

It is curious to note the different expres- 
sions of opinion that find voice now that 
Lynch's sentence has been settled. Some 
are pleased, others—chiefly Irishmen, it 
must be confessed- -regard even the con: 
muted sentence of penal servitude for life as 
scandalous, and take the rather amusing 
point that as Lynch voluntarily returned from 
Paris to meet his trial he should be treated 
apparently with gloved hands. Treason is 
treason, and in these days, as in the days of 
our ancestors, a man who fights against his 
country deserves but little from her. It is 
submitted that Lynch received from England 
his whole deserts when he was given a fair 
trial (none could have been fairer, no judges 
more patient), an impartial jury and adequate 


legal representation. 
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A MAGISTRATE’S MARRIAGE FEE. 


By Jonas JuTTon. 


66 G QUIRE, 

gan a few days ago, 
that you have had many strange experiences 
in uniting couples in the holy bonds of matri- 
mony, for you have been on the bench many 
years, during which time you have bound 
together hundreds with Hymen’s silken cord. 
I know that you have often received no com- 
pensation for your services, and again have 
been presented with bags of beans, turnips 
and what not for making two souls happy. 
But what I wish you to tell me is of the most 


I remarked to Justice Mor- 
“IT am certain 


interesting incident in connection with your 
marrying people, and also about the largest 
fee you have ever received. I am satisfied 
that you must have something interesting, so 
be accommodating and talk.” 

“Well,” began the justice, “the most inter- 
esting incident in the marrying line that I 
ever ran up against, as well as regards the 
facts as to the largest fee I ever received, 
makes one and the same story. 

“Several years ago, I was awakened one 
morning about four o’clock by a young run- 
away couple from the Blue-grass State, the 
line of which was but fifteen miles from the 
Tennessee town in which I then resided. The 
young couple were in a buggy, and were well- 
dressed, intelligent young people. The 
would-be groom told me his business, and re- 
quested me to go and arouse the county court 
clerk in order to get the license, stating that 
they would drive on to the Court House and 
await our arrival. 

“I hurriedly slipped into my clothes, and 
going to the clerk’s home awoke him and 
told him of the situation. He soon dressed 
and joined me, and we hastened to the Court 
Ifouse, where we found the young couple 
We entered the tem- 
ple of justice, and after the clerk had lighted 
a lamp, he turned to the young lady with: 


anxiously awaiting us. 








see 


How old are you, Miss?’ 

‘I am fifteen,’ was the reply. 

‘I am very sorry to inform you, then, 
said the clerk, sympathetically, ‘that I cannot 
issue the license. The laws of this State re- 
quire that you shall be sixteen years and a 


day.’ 

“The young man’s face paled, and I saw 
a great disappointment creep into the eyes 
of the girl who was willing to trust her hap- 
piness to his keeping. 

“*T will be sixteen to-morrow,’ suggested 
the girl, pleadingly. 

“*T am sorry, but that will do you no good,’ 
commented the dispenser of marriage papers. 
‘The laws of Tennessee are very strict in re- 
yard to such matters.’ 


“Tears sprang into the eyes of the would-be. 


bride, while a light of happiness flashed into 
the face of her companion. 

“If she were sixteen and a day then you 
could give us the license? quickly spoke the 
young man. 

ECS. 

“*Then issue it at once, and give it to the 
Squire, and instruct him to perform the cere- 
mony, when we can both make oath that 
Nellie is of lawful age. He can swear us 
day after to-morrow, and as he will have the 
papers we could not use them until he gives 
his permission.’ 

“*That is a little out of the regular order 
f things,’ said the clerk, as much to himself 
as to us, ‘but I do not know that it- would be 
a breach of the law to grant your request, 
so I will do it.’ 

“The license was issued and handed to me 
with instructions not to marry the couple un- 
til the girl would swear she was sixteen years 
and one day old. I promised, and we left the 
Court House. 

“Now, 


Squire,’ said the prospective 
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groom to me, ‘you go home and wait there 
until we come. I see some of the stores 
open, and I wish to make a few purchases. 
We will be at vour home in a few minutes’; 
and he drove rapidly to a grocery a hundred 
yards away. 

“When he reached my house a quarter of 
an hour later, he had the bottom of the 
buggy filled with all kinds of canned goods, 
and a dozen loaves of bread, and as he drove 
up he said: 

‘“*Go into the house and bring along three 
or four comforts, blankets, or something of 
the kind; and be quick about it, for the old 
man will be only an hour or two behind us, if 
he can find which way we have come. As 
soon as they awake and find Nellie gone they 
will be hot on our trail.’ 

“T brought out the asked-for articles, and 
the voung fellow said: 

“*Now, holler to your wife good-bye, and 
get in here with us. I will pay you well.’ 

“I knew that the law could handle me for 
abetting an elopement when the girl was not 
of lawful age, but I[ felt sorry for that 
pretty little girl and handsome young man; 
and the promise of being well paid being 
further incentive, I called to my wife that I 
would not be back for several days, and for 
her to sav nothing as to how I left and where 
I was going. In fact, she didn’t know, nor 
did I know myself. 

“"Now, said the young fellow, as we 
drove off, ‘the old folks will be sure to over- 
haul us if we go to any town, for the old 
man will work the wires for all they are 
worth. Squire, you know all about this 
country, so point out the way to the densest 
part of that river bottom—where you know 
we will be in no danger of being discovered. 
No one, though, will be likely to search for 
us there, believing that we have gone to some 
other town. I want vou to stay right with us 


| 
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until Nell is sixteen years and one day old 
and you have made us husband and wife. 
Remember, you shall have a nice fee just as 
soon as the ceremony is said.’ 

“I directed the way, and in an hour we 
were encamped about one hundred yards 
from the river bank, in a canebrake, where 
there was no possibility of our being discov- 
ered. The young fellow went to work with 
his pocket knife, and soon had a rustic littie 
house constructed and covered with cane, in 
which he informed the girl she could sleep 
nights. Then a few vards away, under a 
large beech, we prepared our resting place. 
We treated the little lady like a queen, and 
she seemed as happy as mortal could be. All 
the horse had to eat was cane, and we would 
take him to the river to drink, where we also 
got our water. We camped there two nights, 
and the morning after the last one, the young 
lady said, happily, to her soon-to-be husband: 

**T will be sixteen vears and one day old 
at ten o'clock, for I’ve often heard my 
mother say I was born at that hour; but to 
make sure we will wait until twelve.’ 

“Soon after we had eaten our noon lunch, 
the young lady made affidavit as to her age, 
and we drove out of the bottom to a farm- 
house on the hill, where we got witnesses, 
and I joined the two in holy wedlock. As we 
drove on towards town after the ceremony, 
the happy groom handed me five twenty-dol- 
iar bills. That, my young writer friend, was 
the most interesting marriage affair I ever 
‘ook part in, and tlre best paying one by at 
least ninety dollars. And | want to tell you 
that it turned out a happy marriage, for I 
have often heard of them since. But I 
wouldn’t take sucha risk again for the fairest 
woman in the land, because if the girl’s father 
had not been of a forgiving nature I would 
now be behind the bars—at least I wouldn’t 
much more than have served out my time.” 
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LONDON LEGAL LETTER. 


A MOST interesting point has arisen in 

connection with a murder trial in 
England which has attracted wide attention. 
Early one morning in May last a young girl 
was found lying dead in the kitchen of the 
house in which she was living as a domestic 
servant in a small Essex village. The 
wounds which produced her death were of 
such a nature that the blood from them be- 
spattered the walls of the apartment and lay 
in copious pools on the floor and stairway 
leading to her bed chamber. There was evi- 
dence that the murderer, not content with the 
death of his victim, had attempted to con- 


1 


sume the body by saturating the night cloth- 


+ 


ing with coal oil and then setting fire to it. 
It was ascertained that the girl in the course 
of two or three months would have become 
a mother. Notwithstanding the evidence of 
violence there was at first a theory of suicide, 
but that was soon abandoned, and suspicion 
fell upon a married man of exemplary habits 
who lived with his family near the house in 
which the body of the murdered girl was 
found. He was arrested, and in November 
last was put upon his trial. The evidence of 
the prosecution seemed at first overwhelm- 
ing. The accused, Gardner, was a leading 
member of the congregation of a Primitive 
Methodist chapel in the village, the head of 
the Sunday School and the director of the 
choir. The deceased was also a member of 
the Sunday School and in the choir. Some 
months before the murder gossip associated 
Gardner’s name with the girl. It was alleged 
that they had been seen to go into the chapel 
upon a week day alone, and two lads affirmed 
that having observed them and approached 
the building they heard suggestive words 
and voices. The matter was referred to 
the officials of the church and was denied 
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by Gardner, so far as any immorality was im- 
puted, and he was continued as Sunday 
School superintendent and choirmaster. An- 
other witness, a local preacher of the same 
chapel, gave evidence that notwithstanding 
this incident he had observed Gardner and 


ie deceased walking alone together late at 


] 


night upon a secluded road and had seen 
familiarities between them during the services 
in church. Upon the theory that the de- 
ceased was pregnant by Gardner a motive 
for the crime was thus found, for being a 
married man, Gardner would not care to 
stand the exposure that would ensue, and 
which would drive him out of the commun- 
itv. In the room of the murdered girl was 
found an unsigned letter, which it was con- 
tended by the prosecution was in Gardner's 
handwriting, asking her to show’a light in 
the window of her bed-room at eleven o’clock 
the night she was murdered. The buff envel- 
ope in which this letter was enclosed was of 
a somewhat uncommon kind, but such en- 
velopes were used in the office where Gard- 
ner was employed and accessible to him. 
Under the girl’s body was found a torn copy 
of a newspaper, which was not taken in by 
her employer, but which was taken in by 
Gardner. There was also found a bottle, 
from which the coal oil had undoubtedly been 
poured upon the body, and this bottle was 
labeled “For Mrs. Gardner’s children.” A 
witness was produced to prove that Gardner 
was in the road in front of the house on the 
night in question at the hour when the de- 
ceased was requested to show a light in her 
window, and that the window was visible 
from where he stood. Foot-prints of some 
one wearing shoes with bars across the soles 
were found leading from Gardner’s house to 
the deceased’s and back again, and shoes 
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making such marks were found at Gardner's. 
He also produced to the police a knife with 
which the wounds might have been inflicted. 
It bore traces of mammalian blood, and 
had, when produced some days after the mur- 
der, been recently cleaned. 

To meet this strong case for the prosecu- 
tion the accused had practically only the evi- 
dence of himself and his wife and a neighbor 
to rely upon. Fortunately he had the as- 
sistance of very able counsel and a few sym- 
pathetic friends. He was able to show by ex- 
periments that it was impossible for the wit- 
nesses who spoke to what occurred at the 
chapel to have heard what they said they 
had heard, and that, therefore, there was no 
necessary implication of impropriety in his 
entering the chapel with the girl at her re- 
quest, she having asked him, as he was work- 
ing nearby, to open the door for her, as she 
was unable to do so unaided, as it stuck at 
the bottom. There was evidence that a few 
days later a workman was called in to rase 
the door. According to Gardner’s story she 
simply wanted a book, and after obtaining it 
came out without any delay. The strength 
of the defendant’s case lay in the alibi which 
was proved by Mrs. Gardner’s evidence that 
she was with her husband the whole of tne 
night, and that, owing to a violent thunder- 
storm and pains in her body, she was unable 
to sleep until quite light in the morning. 
When she woke, her husband was soundly 
sleeping in the bed beside her with one of the 
chiidren on his arm. A neighbor corrobor- 
ated to a slight extent the movements of the 
husband and his wife upon this night. It was 
proved that the murder was committed after 
midnight, and it was therefore evident that if 
the wife was telling the truth her husband 
must have left her side after she fell asleep at 
three o'clock in the morning, committed the 
murder, returned to bed and fallen into a 
sufficiently sound steep not to disturb a sleep- 
ing child. Another remarkable feature of 
the case was that not a vestige of blood or 


coal oil or mud was found on the prisoner’s 
clothes, and from the way in which the mur- 
dered body lay and the condition of the room 
it would have been hardly possible for the 
murderer to escape without carrying away 
some trace of his crime. The _ bottle 
containing the coal oil was accounted for by 
Mrs. Gardner’s evidence that she had given 
it to the girl with medicine in it for a bad 
cold some time before. No attempt was 
made by the defence to account for the foot- 
prints, except that the murderer had similar 
shoes. It was, however, proved that the girl 
had received indecent literature from a lad in 
the village, and that from her conduct it was 
inferable that she had or might have had an- 
other lover. 

The jury, after four days’ trial, were un- 
able to agree, and the witnesses were bound 
over to the next assizes. Even those who 
were indifferent to the prisoner or considered 
him guilty were moved by great sympathy 
for the wife, who had no means of support 
except her husband. Before he was arrested 
he was earning only twenty-six shillings a 
week, but this sufficed to maintain his wife 
and six children. After his arrest the family 
were utterly destitute. Under these circum- 
stances a fund was raised by public subserip- 
tion which realized sufficient to keep the fam 
iiv and provide for the expenses of the new 
trial. Last week the new trial came off, and 
after another four days of struggle, the court 
sitting until late at night, the jury have again 
disagreed. The question now arises what 
course should the prosecution take? Shall the 
State go on again, and, if necessary, a fourth 
time, or even a fifth time, to try to secure a 
conviction? The effect of each ineffectual 
trial is to increase the difficulty of conviction, 
as weil as the expense and the difficulties of 
the defence. Even with an unlimited purse 
one accused of murder cannot prevent his 
witnesses from dving or removing out of the 


jurisdiction, and he cannot assure against fail- 
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ing memory as to important details or con- 
cise dates. 

This reflection is influencing the commun- 
ity to resent the announcement that there 
will be a third trial of Gardner in time. In 
the meantime, the lawyers are trying to find 
a precedent for three trials of the same per- 
son for murder, and are debating if it would 
not be better to accept the Scotch verdict of 
“not proven” rather than to stand out for a 
unanimous verdict of guilty or not guilty. 
The two trials have been held at two differ- 
ent towns on the circuit, and a third town 
at some distance from the others is named for 
the new venue. The alternative is to bring 
the accused up to London for trial, but that 
will involve the bringing up of the witnesses 
for the prosecution and the defence also. The 
expense of this could, of course, be met by 
the State without difficulty, but to the defence 
it wouid be prohibitive, even if the public 
subscribe as liberally for the third trial as for 
the second. It is, therefore, not improbable 
that the prosecution will be abandoned. This 
will be a lame and impotent conclusion, un- 
satisfactory to the government and terribly 
unjust to the accused if he is innocent; but 
there seems no other way out of the difficulty 
if the public insist that there must be a limit 
to the number of times a man can be pur 
upon trial for his life. 

a J 

Fortunately, the Government have taken 
the wise step of entering a nolle prosequi in 
this case, and Gardner has been quietlw’ liber 
ated from his long confinement. Such an 
action on the part of the Crown in a capital 
offence is in itself a very extraordinary course 
and adds another to the sequence of remark- 
able incidents in this case. It is a virtual ad- 


mission, not only that the prosecutor will 
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have a difficulty in proving the case, but also 
that the Crown authorities are strongly of the 
opinion that the case is improvable. There 
is always a liability that the prisoner may be 
indicted again on the discovery of new and 
vital evidence, but on the other hand, it has 
been decided that such a course is not a bar 
to an action for malicious prosecution, as it 
is tantamount to an ending of the trial in 
the prisoner’s favor. A characteristic story 
in connection with this process is told by 
Lord Campbell in his life of Chief Justice 
Holt: 

John Lacy, a notorious spiritualist of the 
early eighteenth century, a man who claimed 
to be an inspired prophet and miracle- 
worker, created, about the year 1704, great 
excitement in London, and some of his fol- 
lowers were arrested. One of them, John 
Atkins, was committed by Chief Justice Holt 
to trial for seditious language. Lacy there- 
upon called at Holt’s private house and in- 
formed the servant that he had brought for 
the Chief Justice a message from “the Lord 
God.” He was admitted, and thus addressed 
the judge: “I come to you a prophet from 
the Lord God, who has sent me to thee, and 
would have thee grant a nolle prosequi for 
John Atkins, his servant, whom thou hast 
sent to prison.” Holt immediately replied: 
“Thou art a false prophet, and a lving knave. 
lf the Lord God had sent thee, it would have 
been to the Attorney General, for He knows 
that it belongeth not to the Chief Justice to 
grant a nolle prosequi; but I, as Chief Justice, 
can grant a warrant to commit thee to bear 
him company.” This, says Lord Campbell, 
was immediately done, and both prophets 
were convicted and punished. 


STUFF Gown. 
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‘*CHILDREN,” asked the school committe< 
man, “what is Political Economy?” 

“Political Economy,” answered the preco- 
cious son of the district boss, “is getting men 
to vote for you as cheap as you can.” 





I was a sagacious young attorney, just in 
that interesting condition when | was ready 
to toss up a coin to see whether I should quit 
in despair or “stick it out” a few days longer, 
when an “Auntie” called to tell me that “dee 
sheriff done lebel on mah mewl, Mistah Bob, 
‘n’ won't you please, sah, try to fotch it 
back.” 

I succeeded in pacifying the old woman’s 
creditor, and her mule was restored to her. 

Then | said: “Well, Auntie, I can’t work 
for my health; | must charge you a fee for 
this, vou know.” 

“Yass, sah, Mistah Bob, youse been 
mighty penurious, ’n’ ] means ter pay yer.” 

Here she emptied her grimy tobacco sack 
on my table. It contained just forty cents in 
change. 

“Dar, Mistah Bob, dat’s all dee money I’se 
got in dis yere worl!” And then with dra- 
matic pathos that would have won any jury, 
“Fo’ God's sake, tech it light!” 

THEY appeared in the office of the squire 
in a small lJowa town and wanted to get mar- 
ried. <A justice court marriage in the Hawk- 
eve State has little more ceremony than the 


securing of a divorce on the ground of deser- 
tion. He lined the two up in front of his 
table and said to the would-be groom: “Do 
you take this woman for your lawfully wed- 
ded wife?” The groom replied with a de- 
cided voice, “Sure.” Turning to the bride, 
the squire inquired, “Do you take this man 
for your lawfully wedded husband?” ‘Well, 
squire, |’m willing to give him a trial, but 
I'll tell him right now, he can’t monkey wich 
me like he did with his first wife. I’m willing 
for him to wear the suspenders, but I’m 
going to wear some of the clothing.” 


AN indictment in a recent Georgia case 
(Morris v. State, decided January 10, 1903), 
charged that the accused “did unlawfully and 
with force of arms engage in the practice of 
dentistry for fee, without registering,” efc. 
Justice Candler of the Supreme Court, in an 
opinion delivered in this case, said: “We 
will remark, in passing, that we have in the 
past had frequent occasion to doubt the pro- 
prietvy and appropriateness of the indiscrimi- 
nate and almost universal use, in indictments 
and accusations, of the time-worn phrase 
‘with force and arms.’ We can not, for ex- 
ample, see the necessity of charging force and 
arms in indictments and accusations for per- 
jury, forgery, vagrancy, and similar crimes 
involving the employment of no_ physical 
force. Suffering humanity, however, will at- 
test the peculiar aptness of the phrase in cases 
like the present; and from this we should 
learn well the lesson that, amid the kaleido- 
scopic changes wrought by twentieth century 
progress and advancement, it behooves us to 
be careful lest we slip too far from the moor- 
ings of our fathers, or desecrate with too 
ruthless a hand the ancient landmarks of the 
English law.” 
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In Morgan County, Tennessee, before the 
establishment of the present county seat, and 
before any court house was built, they held 
courts in an old barn at Montgomery. Judge 
Edward Scott was holding court, and counsel 
for the plaintiff in an ejectment suit sud- 
denly found himself needing a_ certain 
title paper worse than a fellow ever needs 
a “gun” in Texas. The case was set 
for trial Wednesday morning. It was impos 
sible for him to get the paper before Thurs 
day. He wanted to secure a postponement 
until that dav, but the circumstances were 
such that he knew he'd have a deal of tron- 
ble in accomplishing his purpose. 

fortunately for him the sheriff was his 
warm iriend. The sheriff was popular, and 
had lots of mountaineers at his beck and call, 
who would do anything for him that he 
might ask. He and counsel for the plaintiff 
fixed up a little scheme that night. 

The judge was very fond of spirits, and 
could drink a lot without apparent effect, un 
less something happened to excite him, when 
the liquor would fly instantly to his head and 
demoralize him. This the sheriff well knew. 
At night he set out and got some of the best 
peach brandy in the motintains, which was 
the judge's favorite tipple, if accompanied by 
honey, and the woods were full of honey. 
I: was arranged that the friends of the judge 
who were taken into the secret should ply 
him with peach-and-honey vigorously in the 
morning at breakfast. 

Two mountaineers were concealed in the 
loft of the barn, with instructions to get into 
the biggest row the mountains ever wit- 
nessed, the moment they heard a certain sig 
nal from below. 

The application for a continuance or post 
ponement was made, and the judge was 
spurning it “with contempt from the foot of 
the throne,” when all of a sudden oaths began 
to fly around in the loft like brickbats in riot 
time, and several pistol shots rang out, right 
over the judge’s head. 

The liquor did its work at once. The judge 
turned pale with both fright and anger, and 
called out in stentorian tones: 

“Mr. Sheriff, adjourn this court for five 
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hundred vears. If these people get civilized 
by that time, perhaps some judge will come 
here and finish the call of the docket.” 

The sheriff quietly adjourned court till 
Vhursday. 

Ir was his first case, and he was defending 
a man accused of stealing a watch. After a 
brilliant defence the man was acquitted. The 
young lawyer was congratulated by his 
iriends and one of them then asked: “How 


much did you receive as your fee?” 

“Fifty-five cents.” There was a howl of 
derision and shouts of laughter. 

“You'll never make a lawyer,” said one. 
“Who ever heard of a fifty-five cent fee’; 
and they roared again. 

The tyro waited until the laugh subsided, 
and then said earnestly: “Boys, | know that 
fifty-five cents ain't much of a fee, but I took 
every cent the man had.” 

A CASE was being argued on appeal before 
the Supreme Court of the State. The city at- 
torney in his argument gave expression to 
some severe strictures upon the charge of the 
court below to the jury. 

When he had finished, counsel for the de- 
fendant in error arose, ponderously, as was 
his wont, stroked his long beard, and looked 
wiser than seven owls in a row. He excori- 
ated the city attorney, who was something 
4 a voungster, for his boldness in criticising 
the opinion of “one of the ablest, most 
learned, most experienced and upright 
judges in this State, may it please vour hon- 
ors.” He called his antagonist a beardless 
youth several times, and closed with that ac- 
cusation, as a parting shot. As soon as he 
took his seat, the beardless vouth arose and 
respectfully addressed the court, saving he 
had but a word to say by way of closing. 

“A young Spaniard,” said he, “was once 
sent as ambassador to the Pope. When he 
presented his credentials, the Supreme Pon- 
tiff frowned down upon him and asked, 
‘Does his Majesty, the King of Spain, lack 
men in his kingdom that he sends a beardless 
youth—a boy, as his ambassador to the 


court of Rome?’ 
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“Sire,” replied the ambassador, “if his 
Majesty, the King of Spain, had supposed 
that his ambassador to the court of Rome 


would be received for his beard alone, he 


would have taken reckoning of the cost, and 
sent a goat.” 

This wrested a laugh from the grave and 
reverend court,—and won the case. 





Ir happened once (says “E. M.,” writing of 
Lord Russell of Killowen, in The Law Times,) 
when he had first come to London and was 
laving the foundation of his great career that 
the future Lord Chief Justice went to the pit 
of a theatre. The piece was popular; the pit 
was crowded, and the young advocate had 
only standing room. All of a sudden a man 
at his side cried out that his watch was 
stolen. Mr. Russell and two other men were 
hemmed in. “It is one of vou three,” cried 
the man minus his watch. “Well, we had 
better go out and be searched,” said Mr. Rus- 
sell, with the alertness of mind that did not 
fail him at a trying moment amidst an ex- 
A detective was at hand, and 
the suggestion was accepted. As Mr. Rus- 
sell walked out, the idea flashed through his 
mind that if the man behind him had the 
stolen property he would probably try to se- 
crete it in the pocket of his front-rank man. 
Quick as thought, he drew his coat tails 
about him—only to feel, to his horror, some- 
thing large and smooth and round already in 
his pocket. While he was still wondering 
what this might mean for him, the detective 
energetically seized the hindmost man, ex- 
claiming, “What, vou rascal—at it again!” 
To Mr. Russell and the other man he apolo- 
gized, and bade them go free. But Mr. Rus- 
sell, before he had taken many steps, re- 
flected that he could not keep the watch. 
He went back to the box-office and explained 
with a courage on which he afterwards said 
he rarely experienced greater demands, that 
though he did not take the watch he had it. 
So saying, he put his hand into his pocket 
and pulled out—a forgotten snuff-box! 


cited crowd. 


Tue form of oath taken by Chinamen in 
courts of law is not like the laws of the Medes 


and Persians. The Celestial who was a wit- 
ness in a felony case before the Thames mag- 
istrate on the 29th u/t., says the Westminster 
Gazette, blew out a lighted candle, at the same 
time repeating the following words spoken 
by the usher: “If I do not speak the truth, 
and as this candle has been blown out, may | 
be blown out likewise.” Some vears ago a 
Chinaman appeared to give evidence at Bow 
sireet, and was politely consulted as to the 
method in which he would prefer to be 
sworn. “Oh!” said he with a fine eclecticism, 
“Kill ’im cock, break ’im plate, smell ’im 
book, all samey.” The significance of the 
words “break ‘im plate” may, perhaps, 
need explanation even to persons “learned 
in the law,” and the explanation is thus 
supplied in the text-books and authorized 
law reports: “The following is given in 
one case as the form of swearing a Chinese: 
On entering the box, the witness immediately 
knelt down and a china saucer having been 
placed in his hand he struck it against the 
brass rail in front of the box and broke it. 
The crier of the court then, by the direction 
of the interpreter, administered the oath in 
these words, which were translated by the in- 
terpreter into the Chinese language: ‘You 
shall tell the truth and the whole truth. The 
saucer is cracked, and if vou do not tell the 
truth vour soul will be cracked like the sau- 


cer.’” (R. v. Entichman, 1 Car. & M. 248.) 


Accorpinc to the French penal code, there 
is no age at which a child is absolutely ex- 
empt from punishment. Ifa child has acted 
sans discernement, he must be acquitted. If 
he has acted avec discernement, his punish- 
ment is to be mitigated according to a fixed 
scale. By the criminal code of the German 
Empire, a person cannot be criminally prose- 
cuted for any offence committed before he 
has completed his twelfth vear. By English 
law, children under seven are absolutely ex- 
empt from punishment, and from seven to 
fourteen there is a presumption that they are 
not possessed of the degree of knowledge 
essential to criminality, though this presump- 
tion may be rebutted by proof.to the con- 
trary —The Law Times. 
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THE late 
the City of london Court, was noted for 
making most extraordinary remarks in court. 
Among his iamous sayings the following may 
be recalled; the circumstances which evoked 
them may ! 


Robert Malcolm Kerr, judge of 


pe conjectured. 

“T am not here to lecture upon law; other- 
wise I should be here all day and night teach- 
ing the profession their business.” 

“King David said in his haste ‘All men are 
liars.’ If he had sat here as I have for over 
forty vears he would have said it in his leis- 
ure.” 

“The moment you, a foreigner, land at 
Dover, vou are supposed to know the whole 
law of England—which nobody ever knew.” 

“Always put 
Pens are cheap, ink is cheap, and paper is 
cheap.” 

“T cannot help costs accumulating. Law 
yers must live, vou know. If you were to es- 
tablish the doctrine that lawyers were only 


te § 


everything into writing. 


get a commission on what they recover 
there would be no adjournments, no refresh- 
ers—no anything. People would be made 
honest then. It would be a sad thing for the 
lawyers, but that would not matter.” 

“Counter-claims are an abomination, and 
are simply the modern substitute for the old 
dilatory and fradulent pleas with which the 
public were familiar forty years ago.” 

“Never go to law under any circumstances. 
You had much better lose your money than 
go to law. : 
the pockets of the lawvers—the very worst 
form in which it can be spent.” 


As a rule, it only puts money into 


I KNEW Baron Huddlestone, who always 
referred to himself as “The Last of the 
Barons.” He told me many _ interesting 
things, notably about a curious case tried at 
Limerick. A man was charged with robbery 
with violence, at that time a capital offence. 
While the trial was proceeding, a stranger 
called at a neighboring inn, apparently holi 
day making. He inquired of the landlord if 
there were any interesting places to be visited 
in the neighborhood and the landlord, after 
considering, said there was the Assize Court 
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handy, and, if his customer desired it, he, the 
landlord, would, through a friend of his, an 
usher, obtain him admission to the Court. 
This offer the traveler accepted, and he was 
duly admitted to the court, which he entered 
just at the moment when the judge was ask- 
ing the prisoner if he had anything further to 
urge in his defence. The prisoner, in re- 
sponse, further asserted his innocence, and 
declared he was miles away from the scene of 
the assault at the time it occurred. “But,” 
argued the judge, “you have no proof of it.” 
Then suddenly the prisoner pointed to the 
new-comer and exclaimed, “Yes, he can prove 
it! I was with him on the day, and helped to 
carry his portmanteau on toa vessel at Dover. 
The portmanteau came open and a_ tooth- 
brush fell out, which [ put back, after he’d 
wiped it. Ask him—he can prove it!” The 
judge questioned the stranger, who said he 
could not remember, but that he kept a very 
exhaustive diary, which was at the inn where 
he was staying, and which no doubt would 
help them. Accordingly, an officer of the 
court was dispatched to the inn, and brought 
back the diary, wherein, on the date men 
tioned, that of the assault, was an entry con- 
taining all the particulars as given by the pris 
oner. Upon this the latter was acquitted. 
Subsequently both men hanged for 
sheep-stealing. It was a put-up job, and the 
stranger was a confederate. 


were 


Another good story which Huddlestone 
told me also concerned a charge of robbery 
with violence. The case for the prosecution 
rested mainly on the discovery of a “bowler” 
hat on the scene of the assault, which fitted 
the prisoner, and which the prosecution as- 
serted belonged to him and proved the crime. 
But the defence argued that the hat was one 
in general use and might belong to any num- 
ber of men, and that such evidence was too 
unreliable on which to commit a man of so 
serious an offence. The jury felt over-bur- 
dened with their responsibilitv and acquitted 
the prisoner. As the latter was leaving the 
dock he turned to the judge and said: “My 
lord, can T ’ave my ’at?”—!Valter Frith: Can 
ada Law Journal. 
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NEW LAW BOOKS. 

ft ts the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review, At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


THE WORKING CONSTITUTION OF THE UNITED 
KINGDOM. By Leonard Courtney. New 
York: The Macmillan Company. 1901. 
(viii+383 pp.) 

The day of philosophical discussions of the 
theory of institutions appears to be gone; 
and now we have instead descriptions of the 
actual functions performed by the govern- 
ment and of the machinery by which the va- 
rious parts of the governmental system are 
chosen. This book, by the Right Hon. Leo- 
nard Courtney, P. C., M. P., is a favorable 
specimen of this new class; and to its au- 
thor’s career as Under Secretary of State for 
the Home Department, and in the Colonial 
Office, and as Chairman of Parliamentary 
Committees and Deputy Speaker, it owes 
much of its value as a clear and practical 
presentation of the English Government as it 
is. The most interesting chapters deal with 
The Parties, General Election, and Course 
of Business in Parliament; and chapters of 
timely value to Americans are those dealing 
with Crown Colonies, Self-Governing Colo- 
nies, and India. 


THE EncycLop®pia oF EvIDENCE. Edited 
by Edgar W.Camp. Vol. 1. Los Angeles, 
California: L. D. Powell Company. 1902. 
(1020 pp.) 

It is interesting to note the evolution of 
legal literature. The natural outgrowth of | 
the text-book, which discussed one genera! 
subject of the law, was the encyclopedia 
in which practically all subjects were treated, 
although each particular subject was treated, 
necessarily, more briefly than in the separate 
text-book. Now comes a further step—the 
encyclopedia which aims to cover, not the en 
tire body of the law, but only one important 
phase of it. In the present instance the sub- 


ject chosen is Evidence; the initial volume 
carries the discussion through Assauit and 
Battery, the expectation of the publishers be- 
ing to complete the series in ten volumes. 

Such a work as the present stands half 
way between the digest, with its bald state- 
ment of cases, and the old-fashioned text- 
book, with its more or less satisfactory dis- 
cussion of principles. The citation of cases 
is full; and the work will prove of value to 
the practitioner. But it is from such a work 
on Evidence as Professor Thayer’s, rather 
than from an encyclopedia, that satisfactory 
knowledge of the law of Evidence as a 
whole, and of its essential principles, is to 
be gained. 


Unirep Srates vs. Mexico. Report of 
Jackson H. Ralsion, agent of the United 
States and of counsel, in the matter of the 
case of the Pious Fund of California. 
Washington: Government Printing Office. 
1902. (891 pp.) 

This report, printed as Senate Document 
No. 28, 57th Congress, Second Session, 
gives a full and decidedly interesting ac- 
count, including pleadings, briefs and record 
of the entire proceedings, of the controvers: 
over the Pious Fund heard before a tribunal 
of the Permanent Court of Arbitration un- 
der The Hague Convention, sitting at The 
Hague, September 15, 1902, to October 14, 
1902. The award of the Court, given on the 
day last named, was that Mexico should pay 
io the United States, for the benefit of the 
Archbishop of California and of the Bishop 
of Monterey, the sum of $1,420,682.67, sil 
ver, being the amount of thirty-three unpaid 
annuities of $43,050.99 from 1869 to 1902, 
and should in each following vear, perpetu- 
ally, pay an annuity of that same amount. 
This amount had been decided in 1875 and 
1876 by Sir Edward Thornton, sitting as 
umpire, it being six per cent. upon one-half 
of the capitalized value of the Pious Fund; 
and the present court held that the claim 
now presented was governed by the prin. 
ciple of res judicata by virtue of the arbitra! 
sentence of Sir Edward Thornton. 
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man accused of stealing a watch, After a 
itiant defence the man was acquitted. The 
ung lawver was congratulated by his 
iends and one of them then asked: “How 
uch did you receive as your fee?” 
“Fifty-five cents.”” There was a howl of 
erision and shouts of laughter 

“You'll never make a lawyer,” said one. 
Who ever heard of a fifty-five cent fee’; 
d they roared again. 

The tyro waited until the laugh subsided, 
d then said earnestly: “Boys, I know that 
ty-five cents ain’t much of a fee, but I took 
ery cent the man had.” 



























could drink a lot without apparent effect, un- A CASE was being argued on appeal before 
less something happened to excite him, when | the Supreme Court of the State. The city at- 
the liquor would fly instantly to his head and | torney in his argument gave expression to 


demoralize him. This the sheriff well knew. | some severe strictures upon the charge of the 
At night he set out and got some of the best | court below to the jury. 

peach brandy in the mountains, which was When he had finished, counsel for the de- 
the judge’s favorite tipple, if accompanied by | fendant in error arose, ponderously, as was 
honey, and the woods were full of honey. | his wont, stroked his long beard, and looked 


It was arranged that the friends of the judge | wiser than seven owls in a row. He excori- 
who were taken into the secret should ply | ated the city attorney, who was something 
him with peach-and-honey vigorously in the | of a youngster, for his boldness in criticising 
morning at breakfast. | the opinion of “one of the ablest, most 
Two mountaineers were concealed in the | learned, most experienced and_ upright 
loft of the barn, with instructions to get into judges in this State, may it please your hon- 
the biggest row the mountains ever wit- | ors.” He called his antagonist a beardless 
nessed, the moment they heard a certain sig- | youth several times, and closed with that ac- 
nal from below. cusation, as a parting shot. As soon as he 
The application for a continuance or post- | took his seat, the beardless youth arose and 
ponement was made, and the judge was | respectfully addressed the court, saying he 
spurning it “with contempt from the foot of | had but a word to say by way of closing. 
the throne,” when all of a sudden oaths began | “A young Spaniard,” said he, “was once 
to fly around in the loft like brickbats in riot | sent as ambassador to the Pope. When he 
time, and several pistol shots rang out, right 


, 


presented his credentials, the Supreme Pon- 
over the judge's head. tiff frowned down upon him and asked, 

The liquor did its work at once. The judge | ‘Does his Majesty, the King of Spain, lack 
turned pale with both fright and anger, and | men in his kingdom that he sends a beardless 
called out in stentorian tones: youth—a boy, as his ambassador to the 
“Mr. Sheriff, adjourn this court for five | court of Rome?” 
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Sire,” 


replied the ambassador, “if his 


the King of Spain, had supposed 
Rone 


alk mic, he 


\lajesty, 
that his ambassador to the court of 


vould be received for his beard 
vould have taken reckoning of the cost, and 
ent a goat.” 

This wrested a laugh from the grave and 


reverend court,—and won the case. 


Ir happened once (says “E. M.,” writing of 
Lord Russell of Killowen, in The Law Times,) 
when he had first come to London and was 
laving the foundation of his great career that 
the future Lord Chief Justice went to the pit 
of a theatre. The piece was popular; the pit 
was crowded, and the young advocate had 
only standing room. All of a sudden a man 
at his side cried out that his watch was 
Mr. Russell and two other men were 
hemmed in. “It is one of you three,” cried 
the man minus his watch. “Well, we had 
better go out and be searched,” said Mr. Rus- 
sell, with the alertness of mind that did not 
fail him at a trying moment amidst an ex- 
cited crowd. A detective was at hand, and 
the suggestion was accepted. As Mr. Rus- 
sell walked out, the idea flashed through his 
mind that if the man behind him had the 
stolen property he would probably try to se- 
crete it in the pocket of his front-rank man. 
Quick as thought, he drew his coat tails 
about him—only to feel, to his horror, some- 
thing large and smooth and round already in 
his pocket. While he was still wondering 
what this might mean for him, the detective 
energetically seized the hindmost man, ex- 
claiming, “What, you rascal—at it again!” 
To Mr. Russell and the other man he apolo- 
gized, and bade them go free. But Mr. Rus- 
sell, before he had taken many steps, re- 
flected that he could not keep the watch. 
He went back to the box-office and explained 
with a courage on which he afterwards said 
he rarely experienced greater demands, that 
though he did not take the watch he had it. 
So saying, he put his hand into his pocket 
and pulled out—a forgotten snuff-box! 


stolen. 


THE form of oath taken by Chinamen in 
courts of law is not like the laws of the Medes 
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aml Versians. The Celestial who was a wit 
ness ina felony case before the Thames mag 
istrate on the 2oth wit., save the Westminster 
Gasetic, blew out a lighted candle, at the sam 
time repeating the following words spoken 
by the usher: “If I do not speak the truth 
and as this candle has been blown out, may | 
be blown out likewise.” 
Chinaman appeared to give evidence at Bow 
street, and was politely consulted as to the 
which he would prefer to be 
sworn. “Oh!” said he with a fine eclecticism, 
“kill ‘im cock, break ‘im plate, smell ‘im 
book, all samey.” The significance of the 
words “break ‘im plate” may, perhaps, 
need explanation even to persons “learned 
in the law,” and the explanation is thus 
supplied in the text-books and authorized 
law reports: “The following is given in 
one case as the form of swearing a Chinese: 
On entering the box, the witness immediately 
knelt down and a china saucer having been 
placed in ‘his hand he struck it against the 
brass rail in front of the box and broke it. 
The crier of the court then, by the direction 
of the interpreter, administered the oath in 
these words, which were translated by the in- 
terpreter into the Chinese language: ‘You 
shall tell the truth and the whole truth. The 
saucer is cracked, and if vou do not tell the 
truth your soul will be cracked like the sau- 


cer.’”’ (R. v. Entiehman, 1 Car. & M. 248.) 


Some vears ago a 


method in 


Accorpinc to the French penal code, there 
is no age at which a child is absolutely ex- 
empt from punishment. If a child has acted 
sans discernement, he must be acquitted. If 
he has acted avec discernement, his punish- 
ment is to be mitigated according to a fixed 
scale. By the criminal code of the German 
Empire, a person cannot be criminally prose- 
cuted for any offence committed before he 
has completed his twelfth year. By English 
law, children under seven are absolutely ex- 
empt from punishment, and from seven to 
fourteen there is a presumption that they are 
not possessed of the degree of knowledge 
essential to criminality, though this presump- 
tion may be rebutted by proof to the con- 
trary —The Law Times. 
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Tue late Robert Malcolm Kerr, judge of 
the City of London Court, was noted for 
making most extraordinary remarks in court. 
Among his famous sayings the following may 
be recalled; the circumstances which evoked 
them may be conjectured. 

“T am not here to lecture upon law; other- 
wise I should be here all day and night teach- 
ing the profession their business.” 

“King David said in his haste ‘All men are 
liars.’ If he had sat here as I have for over 
forty years he would have said it in his leis- 
ure,” 

“The moment you, a foreigner, land at 
Dover, vou are supposed to know the whole 
law of England—which nobody ever knew.” 

“Always put everything into writing. 
Pens are cheap, ink is cheap, and paper is 
cheap.” 

“T cannot help costs accumulating. Law- 
yers must live, you know. If you were to es- 
tablish the doctrine that lawyers were only 
to get a commission on what they recover 
there would be no adjournments, no refresh- 
ers—no anything. People would be made 
honest then. It would be a sad thing for the 
lawyers, but that would not matter.” 

“Counter-claims are an abomination, and 
are simply the modern substitute for the old 
dilatory and fradulent pleas with which the 
public were familiar forty years ago.” 

“Never go to law under any circumstances. 
You had much better lose your money than 
gotolaw. As arule, it only puts money into 
the pockets of the lawvers—the very worst 
form in which it can be spent.” 


I xnew Baron Huddlestone, who always 


referred to himself as “The Last of the 
Barons.” He told me many interesting 


things, notably about a curious case tried at 
Limerick. A man was charged with robbery 
with violence, at that time a capital offence. 
While the trial was proceeding, a stranger 
called at a neighboring inn, apparently holi- 
day making. He inquired of the landlord if 
there were any interesting places to be visited 
in the neighborhood and the landlord, after 
considering, said there was the Assize Court 
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handy, and, if his customer desired it, he, the 
landlord, would, through a friend of his, an 
usher, obtain him admission to the Court. 
This offer the traveler accepted, and he was 
duly admitted to the court, which he entered 
just at the moment when the judge was ask- 
ing the prisoner'if he had anything further to 
urge in his defence. The prisoner, in re- 
sponse, further asserted his innocence, and 
declared he was miles away from the scene of 
the assault at the time it occurred. “But,” 
argued the judge, “you have no proof of it.” 
Then suddenly the prisoner pointed to the 
new-comer and exclaimed, “Yes, he can prove 
it! I was with him on the day, and helped to 
carry his portmanteau on toa vessel at Dover. 
The portmanteau came open and a_ tooth- 
brush fell out, which I put back, after he’d 
wiped it. Ask him—he can prove it!” The 
judge questioned the stranger, who said he 
could not remember, but that he kept a very 
exhaustive diary, which was at the inn where 
he was staying, and which no doubt would 
help them. Accordingly, an officer of the 
court was dispatched to the inn, and brought 
back the diary, wherein, on the date men- 
tioned, that of the assault, was an entry con- 
taining all the particulars as given by the pris- 
oner. Upon this the latter was acquitted. 
Subsequently both men were - hanged for 
sheep-stealing. It was a put-up job, and the 
stranger was a confederate. 

Another good story which Huddlestone 
told me also concerned a charge of robbery 
with violence. The case for the prosecution 
rested mainly on the discovery of a “bowler” 
hat on the scene of the assault, which fitted 
the prisoner, and which the prosecution as- 
serted belonged to him and proved the crime. 
But the defence argued that the hat was one 
in general use and might belong to any num- 
ber of men, and that such evidence was too 
unreliable on which to commit a man of so 
serious an Offence. The jury felt over-bur- 
dened with their responsibility and acquitted 
the prisoner. As the latter was leaving the 
dock he turned to the judge and said: “My 
lord, can I ’ave my ’at?”—lWalter Frith: Can- 
ada Law Journal. 
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NEW LAW BOOKS. 

It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


New 
19Ol. 


KINGDOM. By Leonard Courtney. 
York: The Macmillan Company. 
(viiit+-383 pp.) 

The day of philosophical discussions of the 
theory of institutions appears to be gone; 
and now we have instead descriptions of the 
actual functions performed by the govern- 
ment and of the machinery by which the va- 
rious parts of the governmental system are 
chosen. This book, by the Right Hon. Leo- 
nard Courtney, P. C., M. P., is a favorable 
specimen of this new class; and to its au- 
thor’s career as Under Secretary of State for 
the Home Department, and in the Colonial 
Office, and as Chairman of Parliamentary 
Committees and Deputy Speaker, it owes 
much of its value as a clear and practical 
presentation of the English Government as it 
The most interesting chapters deal with 
The Parties, General Election, and Course 
of Business in Parliament; and chapters of 
timely value to Americans are those dealing 
with Crown Colonies, Self-Governing Colo- 
nies, and India. 


is. 


THE ENcycLop#pIaA oF EviDENCE. Edited 
by Edgar W. Camp. Vol. 1. Los Angeles, 
California: L. D. Powell Company. 1902. 
(1020 pp.) 

It is interesting to note the evolution of 
legal literature. The natural outgrowth of 
the text-book, which discussed one genera! 
subject of the law, was the encyclopedia 
in which practically all subjects were treated, 
although each particular subject was treated, 
necessarily, more briefly than in the separate 
text-book. Now comes a further step—the 
encyclopzdia which aims to cover, not the en- 
tire body of the law, but only one important 
phase of it. In the present instance the sub- 
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| cussion of principles. 
THE WORKING CONSTITUTION OF THE UNITED | I I 


ject chosen is Evidence; the initial volume 
carries the discussion through Assauit and 
Battery, the expectation of the publishers be- 
ing to complete the series in ten volumes. 

Such a work as the present stands half 
way between the digest, with its bald state- 
ment of cases, and: the old-fashioned text- 
book, with its more or less satisfactory dis- 
The citation of cases 
is full; and the work will prove of value to 
the practitioner. But it is from such a work 
on Evidence as Professor Thayer’s, rather 
than from an encyclopedia, that satisfactory 
knowledge of the law of Evidence as a 
whole, and of its essential principles, is to 
be gained. 


Unitep States vs. Mexico. Report of 
Jackson H. Ralston, agent of the United 
States and of counsel, in the matter of the 
case of the Pious Fund of California. 
Washington: Government Printing Office. 
1902. (891 pp.) 

This report, printed as Senate Document 
No. 28, 57th Congress, Second Session, 
gives a full and decidedly interesting ac- 
count, including pleadings, briefs and record 
of the entire proceedings, of the controvers: 
over the Pious Fund heard before’a tribunal 
of the Permanent Court of Arbitration un- 
der The Hague Convention, sitting at The 
Hague, September 15, 1902, to October 14, 
1902. The award of the Court, given on the 
day last named, was that Mexico should pay 
to the United States, for the benefit of the 
Archbishop of California and of the Bishop 
of Monterey, the sum of $1,420,682.67, sil 
ver, being the amount of thirty-three unpaid 
annuities of $43,050.99 from 1869 to 1902, 
and should in each following year, perpetu- 
ally, pay an annuity of that same amount. 
This amount had been decided in 1875 and 
1876 by Sir Edward Thornton, sitting as 
umpire, it being six per cent. upon one-half 
of the capitalized value of the Pious Fund; 
and the present court: held that the claim 
now presented was governed by the prin- 
ciple of res judicata by virtue of the arbitra! 
sentence of Sir Edward Thornton. 
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CycLop@zp1a OF LAW AND PROCEDURE. Edited 
by William Mack and Howard P. Nash. 
Vols. IV. and V. New York: The Amer- 


ican Law Book Company. 1902. (1079; 
1118 pp.) 
CycLopzpiA oF Law AND PROCEDURE. Edited 


by William Mack and Howard P. Nash. 


Annual Annotations (1-4 Cyc.) New 
York: The American Law Book Com- 


pany. 1902. (161 pp.) 

These two volumes of the Cyclopedia 
cover law and procedure from the subject 
of Assignments through the title Build. Es- 
pecially full is the treatment, in Volume IV., 
of the subjects of Assignments, by Judge 
Roderick E. Rombauer; of Assignments for 
Benefit of Creditors, by Marion C. Early; of 
Assumpsit, by Judge Jonathan Ross, for- 
merly Chief Justice of the Supreme Court of 
Vermont; of Attachments, by Roger Foster; 
of Attorney and Client, by George F. Tuck- 
er, recently Reporter of the Supreme Judi 
cial Court of Massachusetts; and in Volume 
V., of Bail and of Bonds, by Joseph A. Joyce 
and Howard C. Joyce; of Bailments, bv 
George H. Bates; of Bankruptcy, by James 
W. Eaton and Frank B. Gilbert; of Banks 
and Banking by Albert S. Bolles. 

The first volume of Annual Annotations, 
by which this series is to be kept up to date, 
has been issued. This volume contains ref- 
erences to all cases under subjects treated 
in Volumes 1 to 4, inclusive, which have 
been decided since these four volumes were 
published. The arrangement of this supple- 
mentary volume is simple and excellent. 





PROCEEDINGS OF THE EIGHTH ANNUAL MEETING 
OF THE Iowa STATE BaR ASSOCIATION. 1902. 
(227 pp-) 

The principal addresses printed in this re- 
port are the following: “The Use and Abuse 
of Expert Evidence,” by M. J. Wade, Esq.; 
“Should the Marriage of Feeble-Minded and 
Degenerates be Permitted by Law?” by H. 
M. Remley, Es+.; “Justice Samuel F. Mil- 
ler,” by J. H. McConologue, Esq., Presi- 
dent of the Association; “Ought Our Laws 
to be so Amended as to Exempt from Taxa- 











tion Money and Credit and other Forms of 
Property Easily Concealed?” by H. S. Rich- 
ards, Esq.; “Should the Law Providing for 
the Collection of Taxes be Changed so as to 
Enforce by Additional Penalty the Assess- 
ment of Moneys and Credits which now 
Escape Taxation?” by A. E. Swisher, Esq. ; 
“Some Legal Phases of Insanity,” by Paul 
E. Carpenter, Esq.; “Would the Adoption 
of a Law for the Taxation of Mortgages and 
Relieving the Real Estate Covered by Mort- 
gages from so much of the Burden of Tax- 
ation be Desirable?” by E. E. McElroy, 
Esq.; “The Need of Law to Govern the 
Trial of Equity Cases,” by George W. Wake- 
field, Esq. 

The ninth annual meeting of the Associa- 
tion will be held at Des Moines in July, 1903. 


THE AMERICAN StaTE Reports. Vol. 88. 
Containing cases of general value and au- 
thority, decided in courts of last resort of 
the several States. Selected, reported and 
annotated by A. C. Freeman. San Fran- 
cisco: Bancroft-Whitney Company. 1903. 
(1067 pp.) 

The more important notes of the present 
voiume cover the following subjects: Limi- 
tation of Carrier’s Liability in Bills of Lad- 
ing; Repeal of Statutes by Limitation; 
Right and Remedies of a Mortgagee when 
the Property is by Judicial Sale or other Pro- 
ceedings Transferred so that he no longer 
has any Remedy by Foreclosure or Suit for 
Possession; Larceny; What Constitutes 
Color of Title within the Meaning of the Law 
of Adverse Possession; Liability of a Princi- 
pal for the Unauthorized Acts of his Agent; 
When the Question of the Existence of a 


Public Use may be Considered by the 
Courts. The reports from which cases are 
selected are: Georgia, 114; Illinois, 194, 


195; Kansas, 62; Kentucky, 105; Massachu 
setts, 179; Missouri, 165; New Jersey 
Equity, 61; New Jersey Law, 66; New 
York, 169,170; North Dakota, 10; Penn- 
sylvania State, 201; West Virginia, 50; Wis- 
consin, 112. 
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